Study Commission on the Future
of the Indiana Bar Examination

Notice of Meeting
Tuesday, June 11, 2019
1:30 PM

The next meeting of the Study Commission on the Future of the Indiana Bar Examination will be
held on Tuesday, June 11, 2019 at 1:30 pm (Eastern time) in Room 319 of the Indiana State
House.

Judith A. Gundersen, the President and CEO of the National Conference of Bar Examiners
(NCBE), will be making a presentation to the Study Commission regarding the operations and
activities of the NCBE, the Uniform Bar Examination and other matters pertinent to the
development and administration of bar examinations.

Hon. Randall T. Shepard
Chair

Hon. Nancy H. Vaidik
Vice Chair



Study Commission on the
Future of the Indiana Bar Examination

Meeting Minutes
June 11, 2019

Members present: Hon, Randall T. Shepard (Chair); Hon. Nancy H. Vaidik (Viee Chair); Hon.
Cristal Brisco; Hon, Kenton Kiracofe; Dean Andrew Klein: Yvette LaPlante; Jon Laramore:
John Maley; Cathleen Shrader; Justin Forkner (Ex Officio); Bradley Skolnik (Ex Officio). The
meeting convened at 1:30 p.m.

1. Call to Order
Chief Justice Shepard, Chair, called the meeting to order at 1:30 p.m,

Chief Justice Shepurd and Chief Judge Naney Vaidik, Viee Chair, welcomed the members of the
Study Commission to the meeting and introduced the speaker, Judith A, Gundersen,

2. Presentation by Judith A, Gundersen

Judith A, Gundersen appeared in person before the Study Commission to make a presentation
regarding the operations and activities of the National Conlerence of Bar Examiners (“NCBE™),
the Uniform Bar Examination ("L/BE") and other matters pertinent to the development and
administration of bar examinations,

Ms, Gundersen is President and CEO of the NCBE. Prior to being named {o her current position
in August 2017, she served as the NCBE's Director of Testing. Before joining the stafl of the
NUBE, Ms. Gundersen served os a deputy prosecutor in Dane County, Wisconsin and worked in
the trust department of U.S. Bank {['k/a First Wisconsin) She holds a B.A. in Spanish and
economics from the University of Wisconsin-Milwaukee and a J.DD. from the University of
Wisconsin School of Law,

Ms. Gundersen’s remarks were sceompanied by a PowerPoint presentation and she ulso provided
ench member of the Study Commission with a lolder of materials containing information on test
development, grading, the UBE and the NCBE Testing Task Force. A copy of the PowerPoint
presentation is attached as Exhibit A and the folder of handouts is attached as Exhibit B.

According to Ms, Gundersen, the fundamental underlving principles of high-stakes testing
consist of Relinbality, Validitv and Faimess 1o Examinees. The purpose of the bar exam 18 the
protection of the public - identifyving those who are minimally competent for the entry-level
practice of law, Among other things, it is imporiant to consider the cost and practicality of the
lest.

Ms. Gundersen emphasized that il an exam is to be fair, it must be coansistent from one exam
administration to another. It should not matter when an applicant takes the exam, I is critical



that the bar exam be the same (without using the same guestions) from one administration 1o the
next iF it is going to be fair to all examinees.

Mr. Gundersen then briefed the Study Commission members on the UBE. The UBE isa
uniformly administered, graded and scaled bar exam that results in a portable score, but not a
poriable status.

Applicants who take the UBE may transfer scores 1o other UBE jursdictions in an effort to seek
atlmission in those jurisdictions. Each state decides for how long to accept the transfer of scores
from another jurisdiction. Eligibility for admission, however, including cut scores, character and
litness standards and other requirements are determined by each individual jurisdiction. In
response to an inquiry from Chief Judge Vaidik, Ms. Gundersen indicated that. although it
vares, o sreable number of states will necept UIBE scores from another state for at least three
years. The rationale behind allowing for poniability of scores [rom one state to another is 1©
enhance mobility and employment opportunities for attormeys entering the profession.

The UBE tests knowledge of general principles of law, legal analysis and reasoning, lactual
analysis and communication skills to determine an applicant’s readiness to enter the legal
profession, It consists of three components: the Multistate Performance Test (“MPT™), the
Multistate Essay Examination ("MEE™), and the Multistate Bar Examination (“MBE™), The
three components of the exam wre weighted as follows: MPT 2084 MEE 30% and MBE 50%.
The MBE is weighted so heavily in order 1o ensure relinbility. Testing experts contend that if the
multiple-choice MBE is weighted less than 50%, it will reduce the reliability of the exam. Ms.
Ciundersen noted that Indiana already tests on the MBE and MPT so the MEE is the only portion
of the UBE that would be new for us.

Even among non-URE jurisdictions, almost all states scale 1o the MBE. Only three jurisdictions
do not scale 1o the MBE. According to Ms, Gundersen, this is because the MBE is a “reliability
anchor,” The NCBE uses various equators 1o ensure that score scales are reliable and consistent
from one administration to another. By anchoring to the MBE, the NCBE conirols for
consistency and reliability,

In response to a question from Chief Judge Vaidik, Ms. Gundersen observed that the MBE is
weighted 50% because it is a more reliable measure of knowledge and skills than the written
portions of the exam. 1f the MBE is weighted less than 50%, it has an adverse impact on test
reliability. In order to be successful, an applicant must do well on both the writien and the
multiple-choice components of the exam. If an applicant tanks on one portion of the exam
because he or she focused only on the ather portion, it will nol be possible to pass. Rather than
separately scoring the MBE and the written components of the exam, most states use a combined
SCOTE.

The scoring and weighting of the ¢urrent Indiana bar exam is similar to the UBE. On the Indiana
exam, the MBE (50%) und the MPT (20%) are weighted the same as on the UBE. And, the six
question Indiana Essay Exam (30%) is weighted the same as the six question MEE is on the
UBE. There are, however. some differences on topics tested on the Indiana Essay Exam and the
MEE as demonstraled on one of the slides on Ms, Gundersen’s PowerPoint presentation.



Indiona’s current cut score of 264 is well within the mainstream of cut scores in UBE
jurisdictions. The lowest cut score of any UBE state is 260, with 80% of UBE jurisdictions
having a cut score within the range of 260 10 270,

Although the UBE is a uniform test in which the same topics are tested in each jurisdiction. the
NCBE is not the “gatckeeper™ when it comes 1o bar admissions. That is still the role of each
individual state, For example, the UBE jurisdictions all establish their own requirements for
admission, sel passing scores, make chamacter and fitness decisions, set the maximum age lor
transferred UBE scores. administer the test, prade the MEE and MPT, and. if thev so0 choose,
develop and administer separate state-specific law components,

The individual states also send representatives 1o mectings of the UBE Policy Committee, a
forum a1 which important UBE issues are discussed by the jurisdictions. There is also a
“stakeholder review™ by the MEE/MPT Commitiee one year prior to the administration of the
exaim 1o provide feedback to MEE and MPT Drafting Committees. n addition, UBE
jurisdictions review MPT and MEE several months prior to the exam.

The NCBE develops the MEE, MPT and MBE and scores the MBE. 1t also calculates the scaled
written scores [or the junsdictions, serves as a repository for UBE scores, performs UBE score
transfers and serves as the coordinating body for UBE administrutive polices agreed upon by the
Jurisdictions.

Ms. Gundersen addressed inquiries regarding whether UBE junisdictions may allow applicants (o
appeal their bar exam resulis. She indicates that the rule for all UBE jurssdictions is once scores
are relensed, unless there 15 a mistake, there is no appeals process, For purposes of portability.
an applicant’s UBE score 15 the score that is released. 1 state wanis te allow posi-release
appeals for purposes of its own administration and admit an applicant, it may do so, but it docs
not affect the portable UBE score.

When a UBE jurisdiction, conducts a pre-release review, any adjustments will result in changes
to the UBE scores, Pre-release appeals, however, require that you go back and rescale prior to
the release of the scores, Also, ifa state does a pre-release review, it is important that it follow
the NCBE best practice guidelines.

Chief Justice Shepard asked about what sction the NCBE takes when il discovers thit a large
percentage of test-takers answer a question incorrectly, Ms. Gundersen indicated that in such
mstances the question will then be subject to a Preliminary lem Analysis (PIA) to determine
whether the drafting committee will throw it out.

Study Commission member Cathleen Shrader inguired whether the adoption of the UBE has
affected passage rates. Ms. Gundersen contends that any changes in passage ristes are not
attributable to the adoption of the UBE. She even speculates that when jurisdictions adopt the
UBRE, the greater attention paid 1o the test might result in an increase in seores, Study
Commission member Jon Laramore observed that if Indiana adopts the UBE, we will be testing a
fewer number of topics which might result in a betier performance on the exam.



Chief Judge Vaidik inguired about the role of the NCBE, Ms. Gundersen noted that the NCBE
was founded in 1931 because of o desire for a national body to assist bar examiners and bar
admission administrators across the country. The organization i1s & non-profit entity consisting of
staff of approximately 1M} and a board of trustees and commmitiees compnsed of examiners and
administrators from the various junisdictions. Chver the past several years, the NCBE test
development and measurement stafl has grown and it now employs 7 full-time psychometncaans.
In addition to test development and support, the NCBE also conducts character and fitness
investigations lor a signilicant number of states and engages in educational and training
programs for its members,

Ms. Gundersen next introduced and discussed a series of slides on her PowerPoint presentation
about the NCBE's test development process, NCBE's test drafting commitiees are comprised of
professors from over 30 law schools and lawyers and judges from across the country whao are
subject matter experls. These commitiecs are each stafled by NCBE test editors who are all
attommeys. External professors and practitioners review MBE questions for validity and fairness
and MEE and MPT questions are reviewed by jurisdictions before they are used. All exam
guestions {multiple cheice and written gquestions) are pretested before use, The test items for all
NCBE exams go through multiple stages of drafiing. review and revision by the subject matter
experts and generally take three vears to develop from start to finish.

The NCBE also has stringent procedures and cheeks in place to guard against and prevent bias.
All test irems are checked for bias and MBE items are specifically checked for Different ltem
Functions { DIF) after pretest administrastions. Every drafiing commitiee is diverse and test
editors and drafiers are trained to spol polential bias in itlems. MCQ) ftlems™ players are given
sction names like buyer, seller, defendant, plamntiff, police officer, ete. Test lorms are checked
for female v. male actors.

NCBE is partnering with CLED to provide opportunity for sl students to have success on the bar
exam, It 15 also working closely with the academic support stafl at law schools. In addition, it
has developed a new learning management system called BarMNow ™ a platform that students
can use 10 study For the bar exam ot an afTordable price ($250),

I'he NCBE also hosts grading workshops and provides support for graders. 1t drafis detailed
MEE and MPT grading materials with point allocations. Jurisdictions are responsible for
grading the MPT and MEE answers, but must follow NCBLE gradmg rubrics and guidelines to
ensure consistent grading across all UBE jurisdictions, Grading workshops are held the weekend
after the bar exam and graders may participate in one of three ways: In-person: Live Webinar; or
On-demand sireaming.

Ms. Gundersen asserts that students, law schools and the lepal profession in general all benefit
from the LUBE. Students benefit from the UBE because 11 maximizes job opportumities, reduces
the actual costs and opportunily costs of preparing for and taking the bar exam in multiple stales,
and increases the consistency in subjects tested on the bur exam across jurisdictions.



According W Ms. Gundersen, law schools benefit from the UBE because it affords their students
more employment options, bar preparation is simplified withow multiple exams 1o study for,
study aids are available at a very low cost and high-quality exam questions an grading materials
are being made available.

She also asserts that the legal profession benefits from the UBL because it acknowledges a
shared core of legal knowledge and lawyering skills, assures a high-quality, uniform svstem of
assessing minimum competence and recognizes the reality of multi-jurisdictional and cross-
border law practices.

To ranster L/BE scores to seek admission in another jurisdiction, an applicant must: (1) submit
the required applicalion forms and fees to the jurisdiction: (2) submit a request 1o the NCBE for
an official UBE transcript to be sent to the jurisdiction: (3) satisfy the jurisdiction’s chamacter and
fitness requirements; and, (4) successfully complete any state-specific law component. In 2018,
there were 28,292 UBE scores camned with 4,989 scores transferred. Since the UBE was first
inaugurated, there have been a total of 110,809 U7BE scores camed and 16,307 scores transferred.
I'he maximum age of ransferred UBE scores that u jurisdiction will aceept varies from two yvears
to five years, with about hall ol the states accepting translers [or up to three years from the date
of the test.

Of the 36 jurisdictions that have adopted the UBE a wotal of 28, or 80%, have cut scores between
260 and 270, At least three states lowered their cut scores and ot feast one jurisdiction mised its
¢t score when they adopted the TURE.

LBE jurisdictions may require completion of a local state specific component—a course, test or
some combination of the two—that is separate from the bar exam. Completion of the state-
specific component may be required before admission or within a preseribed period afier
admission. Ms. Gundersen indicated that about one-half of jurisdictions have adopted a
jurisdiction-specilic component that all applicants must complete. She emphasized that
development and the maintenance of a local component can be a lot of work. For example,
Massachusetts has assembled a feam of 19 law professors o help with its local component,

Ms. Gundersen discussed what she described as some typical UBE misconceptions. She asserts
that these include the misconception that applicants can somehow “game”™ the svstem by sitting
in a jurisdiction with lenient graders. Similarly, she contends that there is no indication that UBE
causes pass rates (o decline or increase,

She also provided the Study Commission members with an overview of the NCBE Testing Task
Force that is looking at how the bar exam of the future should be structured. The task {orce is o
praject consisting of three phases. [t is currently wrapping up phase one—listening sessions with
stakcholders, including the jurisdictions. law schools, bar associations, students—and will soon
be moving into phase two, which wall be a practice analysis.

Ms. Gundersen indicated some of the questions that ultimately must be addressed in looking at
the “bar exam of the future™ include; (1) whether the timing of the exam should be changed: (2)
shiould more skills and less pure legal knowledge be tested; (3) whether there should be



simulations on the exam: (4) should the exam be open book; and. (5) will there be changes in the
test platform and delivery svstem.

Dean Andrew Klein noted that reliability and validity are two pillars upon which the exam is
based. He then asked Ms. Gundersen whether there is anything scientific the NCBE is doing to
determine validity as it relates o minimum competence. Ms. Gundersen acknowledged that an
exam musl be both reliable and valid, She indicated that the NCBE has launched a practice
analysis and validity study as part of the testing fask force that will be lnoking ot what newly
licensed lawver do and what do they need 1o know to be deemed minimally competent,

3. Next Meeting

The following speakers are scheduled for the next meeting of the Study Commission on July 11,
200% in the Indiana Supreme Court Conference Room:

Marsha Griggs

Associate Professor of Law and Director of
Academic Support and HBar Passage
Washburn Liniversity School of Law

Roger Bolus, Ph.D.,
Senior Partner

Resenrch Solutions Group
{Appearing via Skyvpe)

4. Adjournment

The meeting adjourned at 3:58 p.m.
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HIGH-STAKES TESTING FUNDAMENTALS

Reliability,
Validity, and

Fairness to All
Examinees
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Bar Exam Fundamentals

= Exam must be the same (without
using the same questions) from one
administration to the next to be fair

TO examinees.

= Test development and scoring must
take this notfion of test consistency
and fairness into account.
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What Is the UBE?

= |tis a uniformly administered,
graded, and scored bar
examination that results In @
portable score, not a portable
status.

= Applicants who take the UBE may
fransfer their scores to seek
admission in other UBE jurisdictions
within a certain amount of time
after the scores were earned.




Purpose of the UBE

The UBE tests knowledge
of general principles of
law, legal analysis and
reasoning, factual
analysis, and
communication skills to
determine readiness to
entfer legal practice in
any jurisdiction.
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UBE Test Components

Multistate
Performance
Test (MPT)

Two 90-minute
items (3 hours)

Content: a simulated
case file presented in
a realistic sefting and
calling for the test
candidate to
demonstrate funda-
mental lawyering skills
regardless of the area
of law In which the
fask arises

Multistate Essay
Examination

(MEE)

A common set of
six 30-minute essays
(3 hours)

Subjects: the 7 MBE
topics plus Business
Associations, Conflict
of Laws, Family Law,
UCC Art. 9 (Secured
Transactions), and
Trusts & Estates

Multistate Bar
Examination

(MBE)

200-question,
multiple-choice
exam (6 hours)

Subjects: Confracts,
Constitutional Law,
Criminal Law and
Procedure,
Evidence, Redl
Property, Torts, and
Civil Procedure



1H9IAM %06

39w

1H9IAM %0€

334w

1H9IIM %0¢

1dW

sjusauodwon 39N Jo bunyybiam



Scoring and Weighting

= MBE weighted 50% to ensure reliability.
= Written portion weighted 50%.

= Essays and MPTs count 50%; scaling to the MBE
does not diminish their importance.

= Equating is the statistical process by which test
scores are adjusted across administrations and fest
forms to ensure that each exam’s scores are
comparaple to scores earned on previous exams.

IRT scaling theory and formula:

https://thebarexaminer.org/wp-
content/uploads/PDFs/BE-Sept201 5-

TheTesﬂniCDIu mn.idf
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UBE Subjects Tested

For the scope of coverage of subjects
fested, see these outlines on the NCBE
website:

= MBE Subject Matter Outline
= MEE Subject Matter Outline
= MPT Skills Tested




INDIANA ESSAY EXAM TOPICS MULTISTATE ESSAY EXAM TOPICS

Administrative Law Business Association (AGC, P-Ship, LLCs,
COR)

Business Organizations Conflict of Laws (Embedded)

Family Law Coniracts (including Art. 2)

Federal and State Personal Income Tax, Criminal Law and Procedure
Corporate Tax, Estate and Gift Tax

Indiana Constitutional Law Evidence

Indiana Employment Law, Including Family Law

Wage Payment and Wage Claim Statutes

Indiana Debt Collection, Including Federal Civil Procedure

Garnishment, AHachment, and
Bankruptcy Exemptions

Residential Landlord-Tenant Law Federal Constitutional Law

Pleading and Practice, Including Statutes Real Property
of Limitation and the Indiana Tort Claims

Act
Secured Transactions Secured Transactions
Wills, Trusts and Estates Torts

. Trusts and Estates .



(sinoy ¢ ‘suoysenb o) IgW =
(sinoy ¢ ‘suolsenb O0L) IGW =
SUOoIsSS9S ADpPSaUPaM

uoouiele NJ|(SINOY € ‘SADSSS 9) JJW =

Buwow || (sINOY ¢ ‘'sSwdll g) 1dW =
suoIssas Appsan]

sa|npayds Ap(Q Is31 39N



Role of UBE Jurisdictions

= Establish requirements for admission
= Set passing scores

= Administer the UBE

= Grade the MEE and MPT

= Set maximum age for fransferred UBE
sCores

= Make character and fitness decisions
= Make testing accommodations decisions

= |[f deemed necessary, develop and
administer separate jurisdiction-specific

law comﬁonen’r




Role of UBE Jurisdictions

= UBE Policy Committee

= Stakeholder review by MEE/MPT
Committee one year prior to
administration of exam to provide
feedback to MEE and MPT Draffing
Committees

= UBE jurisdictions review MEEs and
abbreviated analyses four months before
administration

= UBE jurisdictions review abbreviated MPTs
and point sheets (grading materials) four
months prior to administration




Role of NCBE in the UBE

= Develops the MEE, MPT, and MBE
= Scores the MBE

= Calculates scaled written scores (MEE and
MPT) for jurisdictions

= Serves as the central repository for UBE
SCores

= Performs all UBE score ftransfers

= Serves as coordinating body for UBE
administrative policies agreed upon by
the jurisdictions




NCBE Uses Highest Quality Test

Development and Scoring Practices

= Teams of volunteer content-expert
drafters, lawyer test editors, external
reviewers, and measurement
scientists work on each guestion and
eqach fest form.

= Exam is standardized—MBE scores
are equated, and the written portion
s scaled to the MBE scaled score
distribution.



Test Development Process

= NCBE's drafting committees are composed
of professors from 30+ law schools and
lawyers and judges from around the country
who are experts in the subjects.

= Committees are staffed by NCBE test editors
who are also lawyers.

= External professors and practitioners review
MBE questions for validity and fairness.

« All questions are pretested before use.
= Jurisdictions review MEE and MPT before use.



Test Development and Production

The test items (questions) for all four of our tests go through multiple stages of drafting, review, and revision by
practicing attorneys, judges, law school faculty members, and NCBE's attorney editors. New items are also slated

for pretesting.

Note: The timeline below is approximate and may vary between tests.

Test itemns are developed by the

&,
it

committees with the support of
NCBE's attorney editors.

3 years

before

Drafting commities
the exam na

membars write items

The full draffing
commiltes and

following NCBE's attormey editors
research-based review the tems.
guidelines.

% 63 members of NCBE's 10 drafting O II..I

! — Q@ &

At least 10 people—drafters,
external reviewers, and NCBE
staff members—raview each
new test itern multiple fimes.

Two exfemnal reviewers
check the revized
items for content,

bias, difficulty, clarty,

and relevance.

Racenily llcensed
attormeys pretest
MEE and MPT items.



Test Developmeni and Production
81018 @ (F@

months

before Drafting committee chairs Drafling committee chairs and attomey editors
the exam and allomey editors select select MBE and MPRE items to be placed as
scored items for use on a unscored pretest items on a new fest form.

2 to 20 7/
months (N ,, =2
bafore The full drafting commilies NCBE test production NCBE test production
the exam reviews the new test form staft membens prepare and staff membaears perform a
at least hwice. review test booklets as well final quality-control check
MEE and MPT test forms as nonstandard materials for  on printed test booklets and
receive two stakeholder examinees granted festing nonstandard materials.
levels of review by the accommodations under the
MEE/MPT Policy Committee Americans with Dizabllitles Acl.

and user jurisdictions.
3to4 I <
weeks —— |EE ,E..B ¥ =

v =1 Fxams are

‘*'6 administered.
before Printed fest booklels
the exam

and nonstandard matenals
are shipped.




NCBE Bias Checks

= All Ifems are pretested before administration.
= All Ifems are checked for bias.

= All MBE and MPRE items are checked for DIF
after pretest administration.

= Every drafting committee Is diverse.

= Test edifors and drafters are frained to spof
potential bias in items.

= MCQ items’ players are given action names,
like buyer, seller, defendant, plaintiff, police
officer, efc.

= Test forms are checked for female v. male
actors.
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GRADING
(# WORKSHOP

MADISON, WISCONSIN

= Fach MEE question and MPT item has its own
dedicafed hands-on grading session of reall
examinee answers from jurisdictions.

= Sessions led by MEE and MPT drafters and
experienced Workshop facilitators.

= NCBE offers grading support after exam.

= NCBE surveys all graders six weeks after
exam to learn how items are grading.



GRADING

E{WORI(SHOP

) MADISON, WISCONSIN

= |n-person and webinar graders have input on grading
weights.

= Qur goal at Workshop is to familiarize graders with
answers they'll see when they grade their own papers
and to discuss and refine grading weights and idenfify
grading issues.

= We seek to ensure grading consistency and achieve a
good spread over the entire score scale.

= Jurisdictions free to use their own score scale.



Students Benefit from UBE

= [NnCreases consistency in subjects tested
on the bar exam across jurisdictions

= maximizes job opportunities—UBE scores
that are failing in the testing jurisdiction
are tfransferable to UBE jurisdictions that
have a lower passing score requirement

= reduces actual costs and opportunity
costs of preparing for and taking the bar
exam in multiple jurisdictions



Law Schools Benefit from UBE

= Sfudents have more employment options

= Bar preparation is simplified without
multiple bar exams for which to help
students study

= High quality exam questions and detailed
grading materials

= Study aids available at very low cost,
some for free

= New LMS called BarNow™



Profession Benefits from UBE

= acknowledges a shared core of legal
knowledge and lawyering skills

= assures a high-quality, uniform system of
assessment of minimum
competence

= recognizes
the reality of
multi-jurisdictional
Or cross-boraer
practice
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Admission by Transferred Score

To transfer UBE scores to seek admission in
another UBE jurisdiction, applicants must:

= submit the prescribed application forms and
fee to the jurisdiction;

= submit a request to NCBE for an official UBE
transcript fo be sent to the jurisdiction (see
UBE Score Services);

= safisty the jurisdiction’s character and fithess
and other admission requirements; and

= complete jurisdiction-specific law
component(s), if required.
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Minimum Passing UBE Scores

Alabama
Minnesota
Missouri
Mew Mexico
Morih Dakota

266

Connecticud
District of Columbia
llnais
lowa
Kansas
Maryland
Montana
New Jersay
New York
South Carolina
Wirgin Islands

270

Arkansas
Messachusaits
Mabraska
Wew Hampshire
Morth Carglina
Tannessea
Uizh
earmont
Washington
Weslt Virginia
VWyoming

e 270
[ P

idaha Crregon Alasky
* The minimum passing
UBE scores in Ghio and
Arizond Colarada Texas hewe nob yat been
Mairne anrunced.

Rhode |siand

A scone 1hal doas nod maet 1he minimum passing score 0 the lesbing junsdichon may
P porinbie bo anolher urisdiction if the soore i al or above (he level required in the
receiving jursdcian



UBE Cut Scores

Of the 36 jurisdictions that have adopted:

= 28 are between a 260-270 = 80%

= At least three have lowered cut scores (or, mr, b, N
= At least one has raised its cut score (cr

= Cut Score info:

— hitps://thebarexaminer.org/article/fall-2018/standard-
sefting-101-background-and-basics-for-the-bar-
admissions-community/

— https://thebarexaminer.org/wp-
content/uploads/PDFs/860217-BE-TestingColumn.pdf




Maximum Age of Transferred UBE Scores
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Jurisdiction-Specific Law

= UBE jurisdictions may require completion of
a course, test, or some combination of the
two that is separate from the UBE.

= Completion may be required before
admission or within a prescribed period
after admission.

= |f required, jurisdiction-specific components
fypically must be completed by all
applicants whether they are testing locally
or fransferring in UBE scores.



Jurisdiction-Specific
Law Components Required

Pre-admission:*
= Live course: Montana, New Mexico

« Online course: Alabama, Arizona, New York,
North Carolina, South Carolina, Tennessee

= Online open-book multiple-choice test:
Massachusetts, Missouri, New York, Virgin Islands,
Washington

Post-admission course or mentorship:* District of

Columbia, Idaho, New Hampshire, New Jersey,
Oregon, Utah, Vermont, West Virginia

* The nature of the component that will be required in Maryland (pre-admission)
has not yet been announced.
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NCBE’s Testing Task Force

Looking at the bar exam of the future.

Three phases—currently finishing up phase
one—listening sessions—and we are about
to launch a practice analysis for phase two.

We have held multiple listening sessions with
bar examiners, admissions staff and justices.

See handout.

.i } 1
Comprehensive Future-focused
Collaborative Empirical
Transparent

B




Bar Exam of the Future?

= Timing of exam?

= More skills/less knowledge®

= Simulatfionse

= Different test platform/delivery system?
= Open book?

= How fo fest "other personal characteristics”
ike collegiality, grit, and conscientiousness?

= Must remain a consistently graded, fair
exam.
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The Testing Column: Q&A: NCBE
Testing and Research Department Staff
Members Answer Your Questions

Wenter 201 7-2018 (\Vol, B8, Mo, 4)

MCBE Testing and Research Depariment Staff;
Front row: Juan Chen, Ph.D,; Mark A. Albanese, Ph.D.; Joanne Kane, Ph.D.
Back row: Mengyao Zhang, PhD.; Andrew A. Mroch, Ph.D; Mark Connally, Ph.D.; Douglas R.

Ripkey, M.5.

1 What Is Equating? Why Do It? How Does It Work?

Equating is a statistical procedure used for most large-scale standardized tests to adjust examinee
scores Lo compensate for differences in difficulty among test forms so that scores on the forms
have the same meaning and are directly comparable. (The term sest form refers to a particular set
of test items, or questions, administered at a given time. The February 2017 Multistate Bar
Examination [MBE] test form, for example, contains a unique set of items, and the July 2017 test
form contains a different set of items.) With equating, a reported scaled score has a consistent
interpretation across test forms.

Equating is nccessary because using exactly the same set of items on each test form could
compromise the meaning of scores and lead to unfairmess for some examinees. For example,
there would be no guarantes that ftems were nol shared among examinees over time, which
would degrade the meaning of scores. Not only would the scores oblained by some examinees be
commupted by the examinees” advance knowledge of test items, but, if undetected, these inflated
scores would advantage the clued-in examinees over other examinees. To avoid this problem, the
collection of items on test forms for most large-scale standardized tests changes with every test
administration.

Exhibit B



Despite test developers” best effonts to build new forms that conform to the same content and
statistical specifications over time, it is nearly impossible to ensure that statistical characteristics
like difficulty will be identical across the forms. Equating adjusts scores for such differences in
difficulty among test forms so that no examines is unfairly advantaged by being assigned an
easier form or is unfairly disadvantaged by being assigned a more difficult form,

While there are many methods available to conduct equating, 8 commaonly used approach for
equating large-scale standardized tests—and the approach that is used for the MBE—is to embed
a subset of previously adminisiered items that serve as a “mini-test,”™ with the items chosen (o
represent as closely as possible the content and statistical characieristics of the overall
examination. The items that compose this mini-test are referred to as equators. The statistical
characteristics of the equators from previous administrations are used to adjust scores for
differences in difficulty between the current test form and previous forms after accounting for
differences between current and previous examinee performance on the equator

items.! Conceptually, if current examinees perform better on the equators compared (o previous
examinees, we know thal current examinee proficiency is higher than that of previous examinees
end that current examinees’ MBE scaled scores should be higher (as a group) than those of
previous examinees (and vice versa if performance on the equators is worse for current
examinees). The equators are used as a link to previous MBE administrations and, ultimately, to
MBE scaled scores.

2 Can We Equate Essay or Performance Tests? (Or, What Is
Essay Scaling?)

As with MBE items, the writien components of the bar exam (essay questions and performance
test items) change with every administration. The difficulty of the questions/items, the
praficiency of the group of examinees taking the exam, and the graders (and the stringency with
which they grade) may also change. All three of these variables can affect the grades assigned by
graders 1o cxaminees’ responscs to these written components of the exam and can have the
patential to cause variation in the level of performance the grades represent scross
administrations. Unlike the MBE, the answers to the written questions/items of the bar
examination cannot be eguated, because previously used questions/items can’t be reused or
embedded in a current exam—there are too few written questions/items on the exam and they are
too memorable. IT essay questions or performance test items were reused, any examinee who had
seen them on a previous administration would be very likely 1o have an unfair advantage over
examinees who had not seen them previously.

Because directly equating the written components is not possible, most jurisdictions use an
indirect process referred 1o as scaling the wrilten component io the MBE. This process has
graders assign prades to each question/item using the grading scale employed in their particular
jurisdiction {e.g-, 1 1o 6). The individual grades on each written question/item are typically
combined into a raw written score for each examinee, These raw written scores are then
statistically adjusted so that collectively they have the same mean and standard deviation as do
the scaled scores on the MBE in the jurisdiction. (Standard deviation is the measure of the



spread of scores—ithat is, the average deviation of scores from the mean. The term scaled
score refers to the score as it has been applicd to the scale used for the tesi—in the case of the
MBE, the 200-point MBE scale.)

Conceptually, this process is similar to listing MBE scaled scores in order from best to worst and
then listing raw writien scores in order from best lo worst to generate a rank-ordering of MBE
scores and written scores. The best wrilten score assumes the value of the best MBE score; the
second-best writlen score is set to the second-best MBE score, and so on, Functionally, the
process yields a distribution of scaled written scores that is the sume as the jurisdiction’s
distribution of the equated MBE scaled scores. Another way Lo think about the process is that the
raw writlen scores are used Lo measure how far each examinee’s written performance is from the
group's average written performance, and then the information from the distribution of the
group’s MBE scores is used 1o determine what “scaled”™ values should be associated with those
distances from the average.

This conversion process leaves intact the imporiant rank-ordering decisions made by graders.
and it adjusts them so that they align with the MBE scaled score distribution. Because the MBE
scaled scores have been equated, converting the written scores to the MBE scale takes advantage
of the MBE equating process to indirectly equate the written scores, The justification for scaling
the written scores to the MBE has been anchored on the facts that the content &and concepts
nssessed on the MBE and written components are aligned and performance on the MBE and the
written components is strongly correlated. The added benefit of having scores of both the MBE
and the written component on the same score scale is that it simplifies combining the two when
caleulating the total bar examination score. In the end, the result of scaling (like equating) is that
the scores represent the same level of performance regardless of the administration in which they
were camned,

3 How Does Grader Leniency Affect a Jurisdiction's Pass Rate?

For jurisdictions that scale their written components to the MBE (as recommended by NCBE),
grader leniency does not affect a jurisdiction’s overall pass rate.® Because grades on individual
written items are combined 1o create a raw written score that is then scaled to the MBE, grader
leniency (or stringency) is accounted for, thereby nit affecting the jurisdiction’s overall pass
rate.! Grades rank-order examinees, bul pass rate is determined by the jurisdiction’s cut score
and the MBE scores for the group of examinees in a jurisdiction.

For example, if the mean raw written score in a jurisdiction is 50% ol the points and the mean
MBE score is 142, then the 50% will be converted 1o a 142 when the written compaonent is scaled
to the MBE. If praders are more lenient and the mean raw written score is 70% of the points, and
assuming that the mean MBE score remains 142, the 70% will be converted to a 142 when the
writlen component 15 scaled to the MBE.

While grader leniency (or stringency) does not afTect a jurisdiction’s overall pass rate, it could
affiect which examinees pass or fail. For example, suppose that two graders are assigned fo grade
the same essay question, and that one grader is lenient and the other is harsh {which would result
from the graders not being properly calibrated), Further, suppose that the essays provided to the



two praders are of equal quafity. The essays evaluated by the harsh grader will receive lower
seores and would be more likely to result in failure than those evaluated by the lenient grader,
even though the overall pass rate remained the same. Failure 1o adeguately calibrate graders is of
consequence to individual examinees even though the overall passing rate for the jurisdiction is
unaffected.

Jurisdictions should help ensure that ¢xaminee grades accurately reflect performance on each
question by verifying that graders are properly calibrated and that they are using the entire
available grading scale for each essay.

4 If a Jurisdiction Changes the Weights of the Bar Exam
Components, Will the Pass Rate Change?

If a jurisdiction scales its written component 1o the MBE, changing the weights of the MBE and
the overall written component when calculating the total bar examination score (e.g.. weighling
the MBE 40% vs. 50% in relation to the written component) will not have a large impact on the
pass rate for a given administration. Because scaling places the performance on the written
component on the same (equated) score scale as the MBE, the means and standard deviations
will be identical and how scores are distributed will usually be very similar. When two
distributions with a similar shape (i.c., the same means and standard deviations) are combined
(i., added wogether or averaged), the shape of the resulting distribution of scores will also be
similar,

For example, if a jurisdiction’s average MBE score is 140, the average written component score
will alse be 140 afier the written component is scaled to the MBE. When those average scores
are added 1ogether, the combined score will not vary based on the weight assigned to each
component. The [ollowing examples illustrate that the group’s average for the combined score is
140 regardless of whether the MBE is weighted 40% or 50% of the combined score.

MBE weighted 40% (40-60 weight):
(0,40 = 140) + (0,60 = 140) = 140

{weight of 40% times the average MBE score plus weight of 60% times the average written
companenl score)

MBE weighted 50% (50-50 weight):
{0.50 = 140) + (0.50 = 140) = 140

{weight of 50% times the average MBE score plus weight of 50% times the average written
component scone}

Naote that to calculate the combined score for an individual examinee, the examinee's scores
would be substituted for the group average scores in the equations shown above. As & result, an
individual examinee's combined score will be affecied by the weighting, but the overall average
seore for the jurisdiction and the oversll pass rate for the jurisdiction won't change much.
Examinees whose score is higher on the component with the greater weight will be more likely
to pass the exam. For example, suppose an examinee received & score of 140 on the MBE and a



score of 130 on the scaled written component. With the £0-60 weighting, the examinee's
combined score would be |34, whereas it would be 135 with the 50-50 weighting. The result is
that if the cut score was 135 in a jurisdiction, the examinee would fail by the 40-60 weighting
and pass by the 50-50 weighting, yet the percentage passing in the jurisdiction would be
essentially the same under both weighting approaches,

S Is the MBE (Only) a Test of Memorization?

Two content validity studies, conducted in 1980 and 1993, invited law practitioners and
profiessors to evaluate {among other things) the extent to which MBE ilems placed greater
emphasis on memorization or on analyiic skills. Across those studies, subject matter experts
indicated that the items placed roughly equal emphasis on memorization and legal reasoning
skills across content arcas—with the exception of Constitutional Law, where the panelists
reporied greater emphasis on reasoning skills.?

More recently, in research conducted by a recipient of NCBE s Covington Award." think-aloud
protocols were used 1o measure the cognitive processes examiness used in responding 1o MBE
items. ( Think-aleud protocols involve having participants verbalize their thoughts as they
perform a given task, thereby providing insight into the cognitive processes invalved in
performing the task.) The results revealed that ciTorts to recall isolated facts were a relatively
small proportion of the cognitive processes examinces engaged in when responding 1o MBE
items.”

In addition, correlational research has indicated that MBE scores are related Lo other measures of
legal reasoning ability, including the written portion of the bar examination,? law school

grades,” and simulations of tasks such as questioning witnesses, negotiating & settlement, and
preparing a brief. " This correlational research indicates that regardless of the degree to which the
MBE requires memorization, performance on the MBE is indeed assochated with imponant legal
skills.

Finally, NCBE’s former president, Erica Moeser, was unegquivocal in staling that requiring
examinees to have working knowledge of and fluency in legal concepis is not an undue burden
but a central pant of ensuring fitness for practice:

One bit of thetoric 1 have encountered lately seems Lo take issue with the MBE as a test of
memory. For starters, that is not an apl characterization. We know that the MBE tests analysis
and reasoning. There is a kernel of truth in the testing of memory, though, and that is an
acknowledgment that the MBE does require knowledge that must be remembered when taking
the fest.

For me, there is no defensible argument that emergence from law school should occur without
assurance that the graduate has acquired the knowledge required for entering the practice of law.
While skills and values are certainly essentials, anyone who makes the case that baseline
knowledge is not an essential for practice and not appropriate for testing has got it all wrong.



The knock on memorization falters iT 1 is a euphemism for excusing knowledge as an essentlal,
or if it serves as an excuse for institutional or individual failure to acquire fundamental
knowledge about the core subject matter that belongs at the threshold of a lifetime general
license to practice law.

6 How Do We Know That the Change from 180 to 175 Scored
Items on the MBE Didn't Hurt Scores?

Effective with the February 2017 bar examination, NCBE increased the number of pretest ilcms
on the MBE from 10 to 235, thereby reducing the number of live items from 190 to 175, (The
unscored pretest items are questions whose performance will be evaluated for use on a future
exam, and live items are those that contribute 1o an examinee's score.) A common concern with
regard 1o the reduction from 190 to | 75 scored items on the MBE is whether this change would
make it harder to get a high score and pass the bar exam, as the scaled scores are now based upon
15 fewer items.

Scaled scores on the MBE are not constricted by having fewer items. The 190 or 175 raw score
points will map to the same 200-point MBE scale. More impontantly, by reducing the number off
scored ftems, we were able wo pretest |5 additional new or revised items per exam booklet while
maintaining the same 1oal est length of 200 items and the same testing time. The pretest data
provides us with important information concerning item performance, which facilitaies
construction of future MBE forms built more closely to statistical specifications,

Belore implementing a change in the number of scored items, we modeled the impact of the
reduction in the number of scored items using the MBE exams administered in 2015 and 2016.
We found minimal effects on the MBE 200-point scaled scores, The scaled score mean and
standard devistion were only affected at the second decimal point, indicating that overall
performance was not affected by a reduction 10 175 scored ilems.

The consistency with which examinees would pass or fail with a passing score of 135 on the
MBE (the most commonly used passing score across the jurisdictions) was very high between
the 190- and 175-iem exams.

We also modeled the expected impact on the reliability of scores in 2015 and 2016 {reliability
being the extent to which a group of examinees would be rank-ordered in the same way over
multiple westing sessions) and found that we should expect no change or mavbe even a slight
increase. The reduction in the number of scored items would be offset by an ability to select -
better-functioning items because of the added pretest data and an ability (o be more selective
because of the need for fewer items. This finding has been confirmed by both the February 2017
and July 2017 MBE administrations, when the reliability of scores either rase or tied the highest
value achieved previously, in spite of being based upon fewer items,

7 Is the MBE Getting Harder” Easier?

When new MBE items are written and go through the extensive review and revision process
required for any MBE item, the judgments of the content experts drafting the items (law



professors, practicing lawyers, and judges)—as well as the judgments of outside content experts
who conduct an additional review on each item—provide content-related evidence that each item
15 appropriately targeted to be a prerequisite for the newly licensed lawyer. However, before
allowing an item (o count toward any examinee’s score, NCBE prefers 1o try out the ilem by
including it on an exam as an unscored pretest item (that is, an item that does not count toward
an examinee's score). Pretesting provides venfication that each item has acceplable statistical
characieristics—for example, that it is not so difficuli that only a small number of examinees
answer it correctly. While the pretest items do not count toward an examinee’s score, gathering
statistical information from pretest items helps 1o build future exams with the best and most
stable siatistical charscteristics.

Each set of items comprising an MBE (i.c., each test form) is built to the same content and
statistical specifications to be as consistent as possible over time. However, it is very challenging
to build test forms that are of identical difficulty when the collection of questions changes across
test forms. Some test forms may be casier and some may be more difficult. This is where the
statistical process of equating is used to address any differences in difficulty, Because scaled
scores are equated, an examinee receiving an easier test will not be unfairly advantaged and an
examinee receiving a more difficult test will not be unfairly disadvantaged in the MBE scaled
score each examinee receives. The MBE scaled scores maintain consisten meaning across 1est
forms so that scores reflect consistent levels of performance. The MBE is not getting harder or
easier.
Motes
. For more detailed descriptions and examples of equating, see Mark A. Albanese, Ph.D,,
“The Testing Column; Equating the MBL.” 84(3) The Bar Examiner (September 20135)
28-36; Deborah J. Harmis, “Equating the Multisiale By Examination,™ T2(3) The Bar
Fxaminer (August 2003) 12-18; Michael T. Kane, Ph.D. & Andrew Mroch, *Eguuting
the MBE,” 74(3) The Bar Examiner (August 2005) 22-27; Michael J. Kolen & Robert L.
Brennan, Test Equating, Scalime, and Linking: Methods and Practices (Springer 3rd od.
2014Y; Lee Schroeder, Ph.D¥., “Scorine Esaminations: Egquoting and Scaling,” 69(13 The
Bar Examiner (February 20000 68, (Cro bagek)

2. For the few jurisdictions that do not scale their written components to the MBE, grader
leniency would inflate their pass rates, because a lenient grader (or graders) would lead to
higher written scores, Likewise, grader stringency would deflate their pass rates, because
a stringent grader (or graders) would lead w lower written scores. Without scaling the
written component to the MBE, the degree of stringency or feniency is not accounted for,
which will alTect the jurisdiction’s pass rate. (Lo bock)

3. Susan M. Case, Ph.I,, *The Testing Column: Procedure [or Grding Essavs and
Performance Tests.” 79(4) The Bar Examiner (November 2010) 36-38./Cio back)

4, See Judith A. Gundersen, “It's All Relative—MEE and MPT Grading, That 15"
85(2) The Bar Examiner (Junec 2006) 37-45./0re buck)




9.

Stephen P. Klein, An Evaluation of the Multistaie Bar Examination (National Conference
of Bar Examiners 1982); Stephen P. Klein, Swmimary of Research on the Multisiate Bar
Examination (National Conference of Bar Examiners 1993). /0o backl

NCBE's Joe E. Covinglon Award for Research on Testing for Licensure is an annual
award intended to provide support for graduste students in any discipline doing research
germane to testing and measurement, particularly in a high-stakes licensure setting./ (i
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See Sarah M. Bonner, Ph.D.. “A_Think=-Aloud Approach 1o Understanding Perlormance
on the Multistate Bar Examination,” 75(1) The Bar Examiner (February 2006) 6-15, at
10, category 8, example B).(Co bucki

Mark A. Albanese, Ph.D., “The Testing Column: Let the Games Begin: Jurisdiction-
Shoppine for Shopaholics (Good Luck with That)," 85(3) The Bar Examiner {(September
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Expmination Component Scores; Do They Measure Anvihing DifTerent?,” 77(3) The Bar
Examiner (August 2008) 31-33. (o back)
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THE TESTING COLUMN
EouaTtiNnG THE MBE

g Mark A. Allanese, Ph.D.

quating &5 the most complex

process underlying the pro-

duction of scores for the MBE.

Explaining it o people = the
quickest way 1o end a party, vet il is still
the topic T am most freguently questioned
sbout, | am not the first NCBE Director
of Tesling to have experienced this. In
fact, this column and ather articles in the
fiar Examriner have addressed the topic
of equating several Hmes over the vaars
They say that doing the same thing over and over
again and each Hme expecting a different outchme
is a sign of inganity. The fact that 1 am writing this
article makes me a little worried about myself, but

here goes,

The anly constant is change, In the high-stakes
testing world, we have to change almos? everything
each lime we administer a test. Because the stakes
are high for the bar examination, there are any num-
ber of examinees who would dearly love 1o see items
on the MEBE before the test is administered, Thus,
wet wait for a few administrations before we. reuse
any question, or item, and we use any given item for
only a few test administrations before we quit using
it forever. Against this backdrop, we also have to
ensure thal o score we produce fetaing s meaning
acrids Hme and space. A score earned in 2013 in
New York should have the same meaning as a score
earned in 2014 in Guam. We rely on standardized
sdminigtration of the MBE to ensure that where an
examinee sits for the exam (space] does not affect his

or her score. To ensure that whether
an examince lakes the MBE in 2008 ar
2015 or July or February (Hme) is not a
factor, we rely upon cquaking,

Each time NCBE builds an MBE
test, we do our best to choose iiems
that will work the same way as items
have in the past. The exam s built
according to a detailed subject matter
blueprint and statistical criteria that
ensure comparability of whal & messured across
Hme, (One recent updaie i the addition of Civil
Frocedure to the February 20015 MBE, which wias a
change In content that will continue going forward.)
However, with so many items and so much content
to cover, it Is nearly impossible to build a test that
has cxactly the same level of difficulty as those
proviously administered. The overall difficulty of
an examination will be slightly different sach time.
Equating is the process of statistically adjusting
seores fo account for these differences in difficulty.

In this article, 1 will describe the process we
use at NCBE to develop the MBE so that it can be
eqquated, as well as the process we use in scaling and
equating the examination. By necessity, my arkicle is
an eversimplification of the actual processes we use,
bui | hope that it will give you a sense of what we do.

Eouatime OVERVIEW

The purpose of equating is to adjust for any change
in the difficully of a mewly created examinatbon so
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that the exam’s scores are comparable (o the scores
of previous exams. To do this, there must be some-
thing about the mew exam that remains constant or al
lizast has links to past examinations. Thene are many
ways this can be achieved, bul the way we achieve
it with the MBE, and an approach that i commanly
used in other high-stakes testing programs, is to
embed a mini-MBE within each lest we administer
that consists of previously used itema. The items on
the mini-MBE are chosen so that they represent as
closely ns possible the content of the overall exam-
ination. The items on the mini-MBE are called the
equators, because, as yvou might guess, they are used
to equate the examination. Because the equatars have
been used previpusly, we know approximately the
percéntige of éxaminees who will answer them cor-
rectly (difficiliv') and how much more likely it & that
they will be answered correctly by examinees who
do well on the overall test than by those who do nat
idizcrmminali; ). This statstical information gives s
the abillity o link performance on the corrent exam-
ination to previous examinationa IF examiness on
the current test perform more poorly an the equator
items than those who took the examinalion previ-
eusly (25 was the case in July 2014), we can attribute
examinet performance differences on the equators Lo
differences in the examiness themselves, becaose the
equatar items ane unchanged, We then wse a statisti-
cal adjustment to make the performance on the rest
of the items conform to that of the equator itvms. |
will return to this later o show how this works.

Equator ltem Selection

As a sef, equators are intended to comprise o
mini-exam that is representative of a full MBE from
both 4 subject-ares and o statistical perspective. All
equatiors have been used as scored items on at least
ong previous MBE administration.

Equator sefs must satisfy specific psychometric
criterin. When selecting an equator set, both within

n 'I'I‘lbﬂh'ﬁﬂfrﬁﬂ,iptﬂnhumﬁ

cach subpect area and as a complete sel, various
aspects of the potential items are considered, includ-
g the following:

1. Date of most recent use. Equators ane
selected from numerous past adminksira-
tions. One-halfl of an equator set shouid
have appeancd most recently on a February
administration, and the other half on a July

administration.

Z Placement from most recent use. One-half
of an eguator =et should have appeared
mast recently on a morning test form, and
the other half on an afternoon test form,
All equators are placed in a position on the
test form that is as close as possible to their
placement in thedr most recent use.

1. Statistics from most recent use. An equalor
set should have an average overall difficulty
that is representative of the average overall
difficulty and discrimination thal meets or
exceeds specified critesia

4 Content representation. The content
sssessed by the sefected equators within
each subject area should be representative of
thi spread of iems within that subject arca
that will appear on the full exam.

An item solected as an equatar is not edited from
the version that appesred in its most recent use. This
helps to ensure thal equators perform as closely as
possible to the way they performed previously,

Onece equators are selocted (see the article by
C. Beth Hill on page 23 for more information about
this process), psychometric staff members review
the set of ilems for compliance with established
statistical criteria. As with most things in life, it
is rare that you get to have your cake and eat it
ton. Thie same is tree in the selection of equators.



Equator selection requires o balance between the
desite to meet statistical criteria and the desire for
content representation and conforming o item-
writing best practices (a combination of avoidance
of known flaws in the construction of an item that
can affect examinee performance combined with
stylistic issues designed to provide clarity and avoid
confusion}). If necessary, items are replaced with
ither items that are subject o the same delicate
balance of meeting the web of intersecting criteria
for content, statistics, and best practices.

Scaling

Scaling is the method by which we assign numbers to
something we measure. One of the most cammonly
encountered examples of different scaling methods
i= that of temperature, which can be reporcted on the
Fahrenheit or Celsius scale. Both scalés are anchored
to the freczing and boiling points of water (0 and 100
degrees Celsius, respectively; 32 and 212 degrees
Fahrenheit, respectively), The Fahrenheit scale is
more finely graded than the Colsius scale because
there are 180 integer points between freezing and
boiling as opposed to only 100 points on the Celsius
scale. Is one better than the other? Not really; itis a
matter of preference. The really important thing is
not to mix them up. If vou think you are jumping
into a pool with 100-degree Fahrenheit water, you
will be in for an unpleasant surprise if the ther-
mostal is scaled in Celsius.

Typically, scaling in the testing context is
designed so that examinees will not think their
scaled score is either a number correct or a percent
correct, The equating process makes adjusiments
in scores that can create a fair amount of confusion
if examinees think their scaled score is the number
correct or the pércent correct. Ome of the goals, then,
of scaling is o express scores in such a manner as o
avaid that confusion. Therefore, clearly unique score

values are typically chosen for a score scale. For

example, the Scholastic Aptitude Test (SAT) scaled
scores were originally set to have a minimum of 200
and a maximum of 800 with a mean set at 300 and
i standard deviation of 100. Scores have migrated
upward over the years as test takers have become
better prepared, bul the interprelation s stll based
on that original scale. (As a reminder, the mean is
the sum of scores divided by the number of scores;
the standard deviation can be thoughi of as the aver-
age deviation of scores from the mean, although its
exact eomputation Is more comples.)

For better or worse, the MBE scale we report
appears o be based on the number of Hems answered
correctly by examinees on the 200-item examination
pcdminisiered in July 1972 {the second-ever adminis-
tration of the MBE)L Even today, after 43 years, the
scores from the MBE can be thought to be refervnced
tr that early examination, It is not a direct link,
however. Nol one iterm on today's examination or
probably any examination since 1980 was on the jest
admnistered 10 1972 The relationship is through
the equatings that have eocurred since that time.

Each eguating links scores to at least two earfier
gxams, one o more in July, the other(s} in Febroary,
Because all of these exams have been egquated to
earlier exominations. there is an unbroken chain af
linkages back to that 1972 examination. Because the
test changes its character over fime and the link-
ages become more fragile as time passes, the base
test used to serve as the reference for computing
statistics employed in scaling is reset periodically.
Olur current base is the July 2001 examination. The
difference is primarily statistical. Conceptually, the
scale gtill harkens back to the July 1972 examination,

Equating

The driving force in how we equale the MBE is
performance on the equator items. We Ffirst assess
whether what | refor o a8 the genetic makeup of
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pur equators has changed, The genetic makeup of
an ltem consists of s discrimination, difficulty,
and guessing parameters, as described later. While
evolution may have benefited our ancesiors, it i3 not
something we want to see in equators. If the genetic
makeup of an item has changed, we remove the item
from the equaling set and toeat it like the rest of the
items on the test, In any given administration, very
few items show evolutionary tendencies such that
they have to be removed from the equator item set.

Afler completing our analysis of the stability
of the equators’ genetics, we evaluate the equators”
performance. If the performance on the equatar
items in thelr current administration ig lower than in
their previous administration, we conclude that the
present examinees are nok as proficient as the previ-
ous examinges. If performance on the equator itema
ts higher, we conclude that the present examinees
are more proficient than the previous examinees, We
then noed to adjust scores on the total set of lems (o
proportionately reflect thal conclusion.

The simplest adjustment would be to obtain the
difterence in average difficulty for the equator items
in the curreni administrabion versus the previous
admimstration and apply that difference 1o the
itema that werp non-equators. 5o, if te average dif-
ficulty on the equators was 5% lower in the present
administration (the difficulty value expressing the
percentage of examinees who answered the iterns
correctly—therefore a 5% lower value indicating
that fewer examinees answered the ilems correctlv),
then the performance on the other items would also
be lower in the present admingstration, compared
with the expected performance had those ibems
been answered by the previous group of examinees.
Therefore, we would add 5% to the score on the
non-equator items before combining the equatar
and non-gquator scores and referencing the Lotal
score o the raw-to-scaled-score conversion chart

32 The Hat Examirer. September 2015

from the previous administration” (After the equat-
ing process for each administration, a raw-to-scaled-
score conversien chart is produced (o relate the raw
scores to scaled scores.)

While adjusting scores on the basis of the aver-
age difficulty of the equator items would be the-gas-
iesl approach,; it assumes that the differences in the
squatar seores project equally for all examinees at all
points of the score range. However, that is not how
it usually works. Usually the relationship is propor-
tionale to an examines's soore, 50 lower-performing
examinges are affected less than higher-performing
examineges. Thus, the mathematical relationship may
be better modebed, for example, by assuming that
there is a lincar relationship between the current and
past performances on the equator ilems and that this
relationship then extends to the non-equator items
used o compute a score® With a finear approach,
it ks mot just a value like the mean that is added or
sublracted from scores, but there i a slope (change
in current scores divided by the change in scores
from previous use) that scores are multiplied by,
The slope that scores get multiplied by and the value
that is then added to scores is first derived for the
eequators and then applied to the rest of the items
similar to the process described above for the mean.
However, this is just getting you primed for the real
thing, because when we adjust MBE scores at NCBE,
wit do not use either of these approaches, but one
based upon ltem-Response Theory (TRT).

Item-Resronse THEORY

IRT Background

Pricr to the advent and implementation of 1RT, the
statistics used for test development relied almost
exclusively on the two types of item statistics that
I intreduced earlier: the percentage of examiness
who answered an em coreectly (difficulty) and how
wiell the item differentiated between examinees who



did well on the overall examination and those who
did nob (discrimipation), The problem with these
statistics is that they are dependent upon the exam-
inces used in their computation being comparable
to examinges in the future. To the extent that future
examinecs are nol comparable to those for which
an item's statistics were obtained, the resulls for
that ibem will not conform o what s expected (e,
have the same difficulty relative to the other items,
correlate the same with the other ftems and with the
beest as a whole, eic.).

For the MBE, this is a particular problem,
because the February examines population is com-
posed of approximately 0% retakers compared o
less than 20M% in July. Retakers are generally known
to perform less well, on average, than first-time tak-
ers, and we consistently find that the performance
of February MBE takers is lower than that of July
MBE takers. When we compare the percent correct
for an item that was previously administered in
July with its performance when it was previously
administered in February, the July percent correct is
eften 5-10F% higher than that obtained in February,
IRT has properties that overcome the differences in
February and July examinges,

IET Concepls

The basic concepis of IRT were developed as bong
ago ag the 1950s, but they did not become practi-
cal for use in actual tests until the 1980s and 1990z
when computing power became adequate to do the
required analyses.” In a way, you can think of IRT as
deciphering an item”s XA, and just as human DA
is sometimies used o predict human tendencies, the
IRT DA code is wsed to describe an ilem’s tenden-
cies. In the waorld of TRT, there are different models
that are used relatively interchangeably, The one we
use is called the three-parameter model, named as
such because it has three components (called param-
eters), which | am likening to an flem’s DNA. The

three parameters comprising the item's DNA are
creatively mamed a, b, and . The item parameters are
defined by a mathematical model that relates them
to @ parameter reflecting an examines’s overall best
performance, designated by the Greek fetter theta
(B). These theoretical parameters are grounded in
the reality of test performance by the following
relationships: o is related to the discrimination of
the item; b is related to the difficulty of the item; ¢
ts related to the amount of guessing on the item;
and B, az noted above, is related bo the examines's
proficiency as reflected in his or her performance on
the entine test,

The mathematical model that relates them all
together is as follows:
. L=icy
Pl =6 + —mmn

where pr{85) refers to the probability of correctly
angwering any particular item (designated by ) for
a person (designated by i) with a given value of 8,
and ¢ represents a constant that s the base of the
natural logarithm and is approximately equal to
2.T1828.

Figure 1 shows how o, b, and ¢ interrelale in o
phot of g8 ) versus 8. What is most important to
remember for the remainder of this discussion is
that each item has its own set of parameter estimates
iy b, and ¢, ond each examinee has o value relating o
proficiency ag reflected in his or her performance on
the entire test that is designated by 8

IRT Equating Process

The actual TRT equating process i the subject of
entire books, and 1 cannot hope to do it justice inoa
few paragraphs.* What | hope to do is give you an
overview of the mechanics of what happens using
my DMNA metaphor, My goal is to give you a general
understanding of the process and confidence in its
results.
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Figure T: Example of a plot showing the probability of answering an item correctly as a function of examines proficiency

The first step in the equating process for an
examination is to obtain the estimates of each item's
DMNA parameters a, b, and «. This is done by a pro-
cess called fem califration. | won't bore you with the
details, but it is a computationally intense statistical
estimation process that simultaneously considers all
parameters and makes incremental changes in each
until stable estimates are achieved, a state called
corpergence. As you may be able to imagine, with
200 items and over 20,000 examinees in February
and over 50,000 examinees in July, this is not some-
thing that can be done with a pad of paper and
a pencil; the process relies on software programs
specifically designed For such a statistical estimation
process. Onee wie have estimates of a, b, and ¢ and
each person's @ values, we have some preliminary
characteristics of items that are consistent within the
current data; however, the items have ao linkage to
the historical genetics of the items.

3 The Bar Evamdngr, Sepleember 2005

The next step is where the equating and scaling
process occurs. While there are different approaches
that can be used to establish the linkage to a test’s
historical roots, the particular one we use is called
the Btocking-Lord method, named as such after its
originators. The equator items now have two sets of
parameter estimates, those from the current exam-
ination and those from previous wse. From the two
scts of equator item parameter estimates, two sets of
8 values are produced for each examinee, The set
of item parameter estimates from previous use have
historical item genetics that reach back to the July
1972 examination. The sel of parameter estimates
from the current administration have no such link-
age. What both sets of estimates do have in commuon
is the examines’'s proficiency as reflected in his or
her performance on the entire test. So, the goal of
this step is to find adjustments to the item parameter
estimates for the current administration such that



the 8 values generated have a relationship that is as
close as possibbe to that for the 8 values generated
from previous use. The mathematics behind the pro-
cess again gets complex, but the process of getting to
the item parameter adjustments is again incremen-
tal, a5 it was for obtaining the initial item parameter
estmates during the calibration process referred (o
above. The item parameler estimates are adjusted
one by one, and a statistic measuring the difference
in the relationships between the new and old 8s
and raw scotes ks computed. If the statistic indicates
that the two are within a specified tolerance, the
process is said fo achieve convergence. If not, then a
new value for another parameter 5 inserted and the
process repeats until convergence & reached. This
process eventually results in adjustments to cach
of the item parameters that will link them back (o
previous history in the same way that the previous
item parameter estimates have been linked. As with
the calibration process, with o many ilems and
examinees and the demanding criteria that are used
to define convergence, we can feel confident that
what we have is something that Is substantive and
will stand the lest of Hme

The next step is o apply the item parameter
equating adjustments to the rest of the itlems on the
fest. The final step 15 to produce a table that relates
the raw scores to scabod scores.

Because of the equating and sealing process,
these scaled scores have constant meaning and link
back through their IRT genetics to all such scores
that came before.

Finvval CoMMENTS

At present, we have two (or more} psychometri-
clans independently do the equating using differ-
ent programs at ¢ach examination. We have vet to
have the separate results differ beyvond more than

two decimal places. If we ever do have differences
between the different psychometricians” results, we
would achieve resolution to the differences before
we wiotild relerse seores.

The equating process has proven to be quite
robust; meaning stable in the face of change. When
we added Civil Procedure to the MBE in February
2005, we conducted the equating with and without
the new Civil Procedure items. The mean of result-
ing scaled scores including the Civil Procedure
items was 1361696 versus 1361766 without the
Civil Procedure Hema. In the score range belwieen
125 and 1504 points below and 5 points above,
respectively, where any jurisdiction sets its passing
score—no examinee had scaled scores that made a
practical difference.

In closing, | hope that this description of tho
eruating we do for the MBE at least gives you con-
fidence that the scaled scores we produce are based
upon substance and the highest-quality methods. @
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Test Development
and Production

The test items (questions) for all four of our tests go through multiple stages of drafting, review, and revision by
practicing attorneys, judges, law school faculty members, and NCBE's attorney editors, New items are also slated
for pretesting,
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UBE Understanding the
wenisrtenns — JIfOrM Bar Examination

What Is the UBE?

The Uniform Bar Examination (UBE) is prepared and coordinated by the National Conference of Bar Examiners to
test knowledge and skills that every lawyer should be able to demenstrate prior to becoming licensed to practice law,
It is composed of the Mullistate Essay Exarmination (MEE), two Multistale Performance Test (MPT) tasks, and the
Multistate Bar Examination (MBE). It is uniformly administered, graded, and scored by user jurisdictions and results

in @ portable score.

The UBE is administered over two days, with the MBE given on the last Wednesday of February and July and the MEE
and MPT given on the Tuesday prior to that, The MEE and MPT scores are scaled to the MBE, with the MBE weighted
S0%,

the MEE 3%, and the MPT 20%,

Jurisdictions that use the UBE continue to

decide who may sit for the bar exam and who will be admatted o practice

determine underlying educstional requirements,

ke all character and fitness decisions,

sck their own policies regarding the number of times condidaies may retake the bar examination,
make ADA docisions.

grade the MEE and MIPT.

set their own pre-release regrading policies.

aasess candidate knowledge of jurisdiction-specific content through a separate test, course, or somo
combination of the two if the jursdiction chooses,

accept MBE scores earned in a previous examination or concurrently in another jurisdiction for purposes of
making local admission decisions if they wish, Note: candidates must sit for all portions of the UBE in the
same UBE jurisdiction and in the same administration to carn a portable UBE scorne.

set thelr own passing scores.
determine how long incomdng UBE scones will be accepted,

makntain the security of test conbent and provide appropriate testing conditions by administering the UBE
at specified times and in accordance with the rules ladd out in the NCBE Supervisor’s Manual, including the
guidelines for room setup, book distribution, seating charts, and proctor selectbon and training

To ensure that candidates are assessed consistently across jurisdictions, UBE jurisdictions will

L]

adminisber the entire examination (MEE, MPT, and MBE) to each UBE candidate in the same administration.
Banked, transferred, or concurrent MBE or written scaled scores eamed in a prior examination or concurrently
in another jurisdiction may not be used in caleulating UBE total scomes,

grade the MEE and MPT using generally applicable rules of law rather than jurisdiction-specific law.
train and calibrate their MEE and MPT graders to follow uniform standards applied by all UBE jurisdictions.

IR by the Npbanal Conlepepor of Nar Paamdaors



* have NCBE perform the scaling of the MEE and MPT scores to the MBE to ensure that score calculations ars
performed consistently across jurisdichons.

= agtoa thad, o |.'|LLaIi.F_:.-' a4 LUBE seomss, the scodes will not be rh:lrlg@d atter examinaton resulls have bBeen
anmoiimced

# report on their best administrations and permit occasional audit by NCBE to verdfy that best practices are being
followed.

To facilitate score portability and transfers, UBE jurisdictions will

* generate o UBE total score expressed as a whole number on a 400-paoint scale.,

* accept transtermed UBE scores that meet their passing standard whether or not the score meets the passing
standard in the lesting jurisdiction.

* require candidates to provide sufficient information on the MBE answer sheets to identify their scores for
transfer by NCBE, including the candidate's name, date of birth, NCBE Number, and the last four digits of the
Social Security number,

* submit all UBE scores to a central registry maintained by NCBE to ensure that a full score history is reported
by NCBE to receiving jurisdictions when candidates request UBE score ransfers,

* provide, or have NCBE provide, candidates with their writlen scaled scotes, MBE scaled seores, and URE total
scores 30 thal candidates can determine if their seores are high enough to transfer to other jurisdictions.

Role of the Jurisdictions

Since the UBE's inception, jurisdictions have been actively imvolved in shaping UBE policies and implementing best
practices, Representatives from UBE jurisdictions regularly discess administrative issues and make recommendations
to NCBE's Board of Trustees with respect to policy decisions related to the UBE
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Jurisdictions that have Adopted the UBE

Lit .._...J. | 5]
ISLANDE

*llinois and Maryland will begin administering the UBE in July 2019. Ohio will begin administering the
UBE in July 2020. Texas will begin administering the UBE in February 2021. Arkansas will begin
administering the UBE in February 2020.




Minimum Passing UBE Scores
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Alabama Conneclicut Arkansas ldshe Oragon Alaska
Minnasola District of Columbia Massachusells
Missaur| linais Nebraska - _ _
New Mexica howa New Hampshire 2? 3 * The minimum passing
Morh Dakota Kansas Morih Camalina LUBE =aores in Chio ard
Manyland Tennesses Arlzona Colorada Texag have not yef bean
Montana Utah Maine announced
New Jersey Vermant Rhode Isiand
Mew York Washington
South Canling West Virginia

A scofa thal doss not mee! the minimum passing score in tha tasling jurisdichan may
b poriable lo anclher jurisdiction i the score 15 at or abows (he leved required in e
eceEsing junadclan

Virgin Islands Wiyaming



Maximum Age of Transferred UBE Scores

A monihs

b years
Morth Dakota lowa Arkansas Mew Jersey Colorado Washington Alaska
Rhode lsland Litah Connecticut Mew Mexico MNew Hampshire Arizona
Kansas Mew Yeark Tennessasa Distnct of
m Maine Narth Garalina Verment ‘f:"“"‘h'a
IS80un
Winrysand Nragon. lingis Ohig
Alabama Massachusetts South Caroling
Minnasota Virgin lslands
The meussen gge of Ranslemed LIBE scaies in Touss

Moniana West Virginia
Mebraska YWyoming

idaho i sl el hsen arnouncad

"Some prmdicions Sesorite Ine mOsimum age N monihs rsiead of yean. For e pleposs of i akSs, § mshihe ahd el B8 80 equil amaunl of Bme. Bhe masinium e & deied b el



UBE Jurisdiction-specific
Law Component Requirements

01

AE
B No component: B Pre-admission component: B Post-admission component:
Alaska, Afkanass, Calofada, Alabama, Aseona, Mandand, Dusirict ol Columbia, idaha, Mew Hampshing
Conneclicul, Mnais, kwa Massachusatis, Missourl, $ontans Mew Jersey, Oeegon, Utah, Yarmean,
Harsas, Maino, Minnasota Foayw Mexico, Mew Yok, Mofh Carchna, Wasl Virgnia
Mebraska, Noih Dakolka Soulh Carling, Tennesses, Virgin lstands
Anode |=iand, Wyoming Washingion

= {h and Tangs have nol yel anicounced whelhes Ty wak rauen 3 jursdoon-spenhic W companie




Jurisdiction-Specific
Law Components Required

Pre-admission:*
= Live course: Montana, New Mexico

*« Online course: Alabama, Arizona, New York,
North Carolina, South Carolinga, Tennessee

* Online open-book multiple-choice test:
Massachusetts, Missouri, New York, Virgin Islands,
Washington

Post-admission course or mentorship:* District of
Columbia, ldaho, New Hampshire, New Jersey,
Oregon, Utah, Vermont, West Virginia

* The nature of the component that will be required in Maryland (pre-admission)
has not yet been announced.
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place fir the chiliben fhas rélying on dclaive wha el sigk or pesl have ther g lives i live 1
tis @ goed program for the chaldren. My nds love 0 there. One of my kids was roally shy osd
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1 e ot Bhal my car sisllod bocause of @ had aliemalion, shich weuld kbeve cosl
i Feww Fusvideed doflam we fla Bt mos i's gaoing 1o 0wl o] fesn 540,500 10 repasr
e turemge cowesnd bry the collinns

Wi s police sepon gmiraied B o sooident?

| ddon') krmew | il hiill ninee e sof idend, 1've leen Riciakei of iy fECONeny
anal irying o beep o landscapesy baniness afloai § thenk then et dcrsdend conkd
It Been svoukad if Larey kel bsken the Beme 1 move iy 2ir i e side nf the
ezt o if e hadl &) Jeast parmed oo e Racar] liphis i fas ireck — jau ks, the
“Nashers™—or ueed my cmengency Nanes. IF he had dene any of o Bings, |
disshil {hai, the nlher drneer woekd hads: bl my ear, and | woold be suning & see
ke reioad of fecmg stuudder surgory and mosihs el r hatbebiareen

Yiou muy heve @ case sgem Loy Doty os well as aguine the diveer shi Bii
wosg 071 gt ek B vou a8 soom g we havg comepletad owr Gl assesimend o
il ol

Thamki [ mally approstsly vesir s larics
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Danlels & ¥aris 1L1LPF
Allnmmiys @ Law
K200 Sz Laciio Blivdl, Swis 2770
Faunklis iy, Frasklin 1307%

MEMTIHAS NS T FILy
FHEINE: Peasi Mefaan, Praviie lvesligalin

BATE: Felshaary 21, D019
HE: Azdipw Romick mamer

An nepusiled, | have shisined & copy of the palice wpon foo e ow scoident
acogrrrd on laneary 20, 2000 1 ales imers ewed Manba Gitson, the drver of the STV S e
ended Riomick's salled car, and puéeen] smi mibial hackgrus] afsmaen shos Lmy
Danvhar gl 1 & summary o my' lesdings

Fulie Fepnt

* A Pwoecar collisn wenbvmg Romock's foeradoor poaceger oo pd Dibden's 51%
DoLnimed W aposunaely &00 psoom ey 10, 000, on g mlibvedy romele. jw-
lenz vintch ul Hhgbeay 190 honwron the wowas of Canterock ard 1ipesmer

& Al Be e ol B oolfion, Ressck's cir vais sallel on the nonbbousd lane ol ihe
mghway, apprasimaiely 7% feet hevend a bend in the sl

& Hemek wis umng in e Beackses of his ear a the ine of ispac

s Dhinber's ik was parbod on the dhisildes of the nonbsaund Sase s i Resick' o car

#  The boads nf Bemick s car and Donhar's ik weee p, and Deshar e 0 he proces
of funpestaming Remick s car banhery

& Gl wes drivesy sonishesnd s Eghwey 190 g) spproximatsly 50 mph (e speod
lrmt o 55 ol

# Nkl marks comeed o the sone of the scodon mdicaie fle Ceitsan imemedisloly
applicd the hrsken om b wchicle B wes smable o svmd hitheg Remck's car Bley
cilisaed apesil 51 impart vwas 3% diph

& The furee of the cnllisen cosed Remcl w slam s the dnver’s s i fros ol hes, =
a resull of which by wilenal g conouswn, @ disiscisd shoudder, and @ beoben pe e
wils it el by e Do G Castlerach. Hirgtal o modicsl scsimon

M1 File

Mosther Crbann ner Dshar wan injared by e cofliman

Mo persens were Cited of Ucketod for the sondn, although ils nispending pole ollios
el that the accudent sxrziod o desk asd b nether Romick s Cor so Dusbai™s Sk
hadl ity bearpnd |ipghis e on

arihia Oibnon i Sidemin bs Pl

Chihson «layms thar she was drnong under she wposd hmi al #ee ime el e ordlivem
Uh—ﬂm—m‘rnﬂwmﬂ:h-ilhﬂ-ﬁﬁd-—rhnhwh
e jrenirg dark cetside mesd Hemick s oo was parbed juet bovend o bend im the nmd
Chlysent estimaies Thal e wen drsing & sbosl 23w T mph whes she oolhdes] b
ek s et

Elshrsen o s inpenzd] b soodes

Ly Dantes Tiagkeroursd infammanan

w  [Dhyrfser s 39 pears old ol curresily works in cable TV sale
= Drfer is o lirmer submotne mechanic, haveip speal firee years sworling T Fraskdin

City Aghomriivg [ram 12 6 2088
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Excerpls frear Histaterment { Third) of Tarts (3611)

§ 42 Duty Bayed on Undrrtakiag
AN actor vibe andenehes 10 el wivices o arolaer dhd whio kinsad o dinah] kinii thal e
etivices will ioluce dhe rak of physical haem 1o ihe other bn o duty of resomshle ce o B
R i condutting the usdenaking

imj the Falors 1o gworcns seck carg ssorveses tho rek of hers beyosd thn which sunsed
withot the endenaking,

[y the persos ly wham he -sereices Sre rondensd - pelies on the achor s @NSIng
trmnnahls g w the mndenok ing

Comimenls

mEw

i ooy ol emanre disty B oo wnleranlani . The duly pevided in T Sechion oene of

exziunablc carg 11 may by hreached oshor by ao aol of commisgion (misfeassogh or by anoact of

QUSSR | neelkaanee )

i, Fhreabslid for o wwieriobing As pedertabomy ol e scer wolussmly sondenng & semvice
on behall of ansther The soors ksowledpe tha the undeneking wves o redue de

etek al’ hini i ssalher, o of chroumtescos thil would lesl @ roomblo poron & ihe seme

exeichunen, 1 8 promgueene (s an undeviaking wder this Section

i 44 Duty pa Anntder Boal an Taking Chargs af the Cahey

Am pctur whiv, despric i doty 10 do 50, Skes charge of gnofher whe ressoashly sppears or be
{1} mtpersied, il
121 helprlass o mnabide 1o provect himset! o Serselll

has & Saiy 48 crereing remsnabile care whille e ottt et the selnrs charge

Commmir

i Pharmaro Joastete o Poscmer ek Jen. This Secoeon i limesed o ismaces o which an
s dakieh Sleps 1D engage in 8 oo by sking chatye ol sneihet whe w ieperided and uhstle

AT Libeiry

wskgeadely i prokad bmwll di biriell Tho duiy = keilled 6 Soofic sl dursiion i the penl
whigh The siber = evposed ard requine thi the armor veluntrly sederaba § eanue and scsaliy
iz charge ol the sther,

g Jbamg phowrpe wf s wiean Aeiplen. The rule slatial in s Secnan i agplicalile wherses o
mencper Liees charge of sothes wha s impenial and ingspehls of Bhing adoquals ces The nale
m agually applicable W one who 8 erdewd elpion by B ol her eves condun, inglsling
imifmicatien; by tha sarvicas or mnecest condict of ofery, or by & e of astue The rale
hirarver, fopeed thil e reeuer loke dhatpe of e helpios silnvahal wih the mieni ol
provisfing sssisiands m coniranimg the Ses-eusling pend
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Widss v, Mol ann
Frenkim Coutl ol Apgcal (200 59

PMlmnhilf Devid Weiss, individually nd n o copacily & puardian for liner Wess,
appests tho damisal of les pensnsl @jery sovan R Swe MeUans T sl sjuils e
wilk pumimssed i o purty hostod by MeCars The smus on appeal 18 whethe the Restssesen)
(T & Tars §§ 41 and 44, oollecovely reiomed 10 a5 the “wfimmne S0y or “Cinod
Samamiian” deciree, shisald spply o 8 hemerwner, 'We Bl thai uadér the spocific Bt of s
s b Diond Samerss dectnion docs apply Adcardingly, wu rovena the prder ol the sl poin
dmmeaing the actioe

The rdevasl G2 ol procedweral baory o m Sllows: On Decomber 19, 3003,
SpCanm bouod o pary m her kome (0 her Besomem rocresson room Jase Wese o neghison,
Wi iy The eesdess. Both MeCins anl Wons haid boen dhinking slenbolic norages that
evening Wien ke party erdal end svervens bl lefk cecepl Woes ped McCann, Wess. f2ll,
streck bef head un fe conpree Noer, sedl leal cosasimaness. MeCann rvrved Weins asd plased
Bef o & eveth. The Seil suiiiing 'Weisk Bwoko end walled home, withos infsrmmp McCann
al bl wein bewving. AP P00 am, Mollewn mlled Wena's hisse i ser wheiher 'Wena sl
mmived bome salfely MoCsan spoke i Woid's Binband, Diid, whe sasd thal Wi wak boms
s mlecp Thnng b eall, MeCana did nel memiion ihel Weta had fllon and b her fesd
MieCann calld apem m 1190 o m b check on ‘Weiss and Fai e st wse infesal Divel of
i wile'n Gl snd impury. e cheelod o Wess and wan unable @ walks b s be
immedialcy callod #11. An ambolance wol Weiss © the hospiel, where she bl emengeney
brain suigery S & sbiuist hemsloma A o el of te mpry, abe miTerel permanes bam
Usremge Dhervid Wiean bioughe tais peresonal inpary action agess) MoCaen, allegisg tha MoCenn
wis moglipen in carmg fer Welss afer her Wl and IRgury, Molaim sioad e Sarrse The
caifglan fid Teiliiid to wsile 4 cowne pl scbon, snd the sl sour praned the methne,

Ui sppeal, the plaemnlF claims that o complam propesiy sitial & cose ol sctien in
neglipence hased on (e eommen bw “ulliematnee duty” or “Uned Raimarin docinne set forh
in Hizitatesoen! (Thirdt off Tors §§ 42 and 44, whech has boon sdopicd by the Foankiin coes Te
dertermine whethes e il vosn properdy gresiad RieCas's meten in dami, (e coun mus
cormider 53 g all o e well-pleadod malsma! Gty s forth m the complaing snd afl reuomsble
infercmres thal mayy B drasn fom thess (e (v r aepivien (Feanklin Sop O 1508

B2 Libeary

s PUEliminary man, we mole Lhet o cosbh o vishle owve of aouon in eeghgenos, o
plamilF i complan must allepe the Slpwmiy Seir clements (1) dely’ o legal oblipres
regpiireny (b sctor o eonforme g @ cenns standarnd of conduct; (2 brosch ol daty. ecasmable
conduet in light of funscesble niks ol hars (1) caiestion: @ easenshiy cloie eeal consection
Betwrnn e scer's condusi smd the resulting e, and (4) damapes, inchading 31 beast ome af
the fellowing los wiges, pain and sllering. medicil oipeses, of popery bss o Gasage
Finker . frerew (Franklin Sap C1 1498)

U appeeal, the plaimadl fiesl clems thal ke prescnsed Ticts esulbdidving a dusy ander the
Hestatement | Thondi of Teets § 42, which provides. “Jale srtor who sndciishen i sendcs ssrvices
10 ariathir pad wha knows o should know thal the seroom will rodece she e ol physical hers
1o tie wiher bas o duty of reasmsble o W e eller in conducting e widenasking I© (5] te
iy i pwersise | essorsble] care seereases. the nak off harm hevond thal which gundcd welsing
the edeneking @8 (1p (e permon ob wham B senics B mdenal . eliE on i Kirs
FxeTeleg Frsnieile cre m e underaloeg "

‘W conclade ihar the lngesge of § 42 envisoms the assamce of § prvale person. such
s Melans, i 4 peisiin daoactd ol sl MMM#WH&MMH
not, a0 3 maner of law, peecluds B spplication of § 42 % & bemenoner sech . MeCam

Wt comsaler whether § 44 ol the Revtatenenl | Third ) of Toms should appdy m well
Seztan 44 privvedow =t ©la]n azior wio, despiie =0 ey 0 de o, akey charge o ansdier who
reasonahiy apposs 10 b (71 impenbod; and (2] helples or umblo w0 peosec) himuedl o ol 7
han & &y in cieténs reasnsable cars while the oths @ wilhis the acio”™y chasge ™ Socswen 38
appios “wahrnover @ rescser mkes charge of armiher who B imperiled sed mcagable of wking
aileguate e (pclulifig “nie whit b readend helplcs by ba of ber ouh dosilee, includng
rmsmgication " § 34 commomi g Nemed oo e lanpuage, o is clear thal § 44 may apply b fhe
zanzir e MoC s b ihi oo

The plas=tT' s complaini alleger B MeComn did nol contast Weiks's Tamily o sock
maxdical dssiamance fir Weiss after she fell md then lnled w afors the plalT of Wens's
andd injury =nlil nearly coun the pexl day, o whieh posl tee plaindl was smabiz o eeve his
wife Based oo eur eview of e lanpusge of the Bewnermen snd the spplicahln case low, wa
£antfarl, 25 B meiler of law, precheds e spphcatinn of § 44 10 MeCans

Bversad and pemarsied. with srstrectans i the tnal cour o reimisio S compion
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Themas v, Bayiown Galf §Usane
Frasklin Coen of Appeal (2016)
This smeriocuary. appeal slemi fom o winngfal death sction braught by the serading
[mly trmhery off Scth Thomas, who was Lilked @ auomedile scckieal Chefendal Bayawa
Gl Course (Beyisws) petitioss for revew ol the nsl me's oo sirdking Haytown's nosion
kil methet indevided, Olemn Farber, wies wis mot masal 0 ihis Bl was & penicipaling
caust of the iy @il bene lishie S crmpirtive eppofmnso) of demapsy wxler Frnkie
L, We eriscuds thas Parker could b lisble as o nonpery fliv the faml scoiders sfier Pk
amsrned] the ity of & "ol Samarinn ™ ni use redsoashle eiie By Thesm, bnd i e placed
“Thamias in & werse poatien by grving b koys back w him med allmwseg m o dove sway

FALCTS

L June 3, 2012, Thethas s Pk pleyed goil and sovsmmd aleshals beverages al
Baylown  Hotauss Thomes appad imoiceted, @ Beyuren ompleyes ol pomsasion ol
Thamas's aar beys. Parker then sicpped Toreasl sl il e dmg Thomm boma: With that
saitmce, gl shsirang Fetbar’s apparent lack of impammnL. the empleyes pave Thomes's
keys oo ['arher. Cince in M pariing fo, Parker setimed B beys b Thomes, Thivean [of) the goll
ol in b ol e and cevdaed inin o tree e digd Bom his sjunes

Tha plamiffi brought & wronpfl deat sotiig sgemt Hapiwn alleging del Havtown's
aale of sheodinl 1 Thotrety was e ciuse of e secidesi Tapinen Bied @ mniss ol monpsry 6l
(welt. alleging thai Parker was ot bewsi parsially ai Sial becaies e wlsmioened o drive Thistes
hane sl ihen parve Bhe e keys bhack s Thamas The plaintiFs flad o mossn secking o sinke
Baytewa's neti of nnoparty @ Fail The mal coun grasied the mumion, and thet masriocuwny
appeal followsd. Fer tbe sresom et fardk Below, we agrec with Bayiewn thal the il cgun
sreed, asd v evene and remand.

DRSS
Hele 78 af the Frankln Rulcs of Civill Frcoders providies that § delendast cm pve
nrticn Ghat & parsan oo ey mol u gy o the sctine = aflepedly whndiy or gertally o S o
e puipine if deasminiing e mapasng oty of o aclon ey Faniia's compansire
neglipenes s The pery m roquod 10 comader the fauk of sl persess who comritened 1o the
allzged mpury, nogarSeis of wiether the persn wis, of el have heen, named as 9 ity s the

MPFTa] Lilrary

s Unoe o defendss) designaies 8 porson s e nonpery & faull by @ing ihe apprepnae sovee
witk e trial enert, the defembant can offer evides: of e noapaily's regligencs and srpee tal
i pury ghould afnbuiz sene or all Bull e e nospany, thochy sedeong the defendani's
prreemapy off [k aml conspyoond habiliy

Thi sspe, them, (5 whanher Paters scooss cosinkaied i Thomas's desih, rendenng
Paikar whally or mrilly @ Bl Te Ged o peron 8 Gk =@ e deglgeee ssiion, lies clemesn
mi b whowe |1y, 120 bewsch o dety, (85 cossalion, wnd | 3 damspes. S Finder v Snnee
(Frasklin Sup O 19IE) A deiy il e reoopsload by low ol mesi ohligate & delendami in
cenfom v & particelar steadand ul’ cenduzi @ ondér s prolect alhen i smnesanabic neks
o here Lf

Aaryiorane wrpecs. thal Parker hed @ thity o Thomas imider the Gined Samatilan doctree s
furth in the Restaiemeng | Thad) of Tems BF 42 and 44 In 23 docksl esiry enkay Bayiowves
martice al nepaiy 4l Mt the i count stalod, “Me Thotas wayme. helpion” as Sal e
i sed i 4 He wes simply fon denk w0 drme ™ W dseyroe. The determinamon of whether
an indrvidhs] & “mtpetbol” end "Beiplens™ mel he mide withn 1he conicat of ok ome A
perven whn w Sepnl and dumpsd 0 8 cier W boec = Eosl ol B sloveiion mey no b
wemiideiid mnpenled and leiples Hesere, we oath the opjenile coschaimn of the s
jporsan 1k pud hehrad the whed of 30 aulermily and serd Sown e nind. Mg, chnemeén g
a4 spenifically prevides tam § 44 applies where @ pemos s repdered heipless by s or her
wan cumhed, mcludop sminveaiion ™

Alkough Ihe el oant's onder [ooused e § 44, we Bl thel both sechons of fka
Hesiermen we soplecabils 0 e Gicts ol this s The maer BiTeners bemren the st iy
it reguitpnem of § &4 thai the peron B moen imperiled. helpless peariin. Soceon 47 hes no
sl seyjmrement, el does segqeene: ither (et (he aner's actisns incicased T rik o ham o
bl 1ha vigtm rolzod o6 the meker In osther overm, we helieve Lhal the Gond Saneetian decineg
appics whey o ecior, mhensise withow any Gty w0 do ss volmanly nkes change of o
wninwaled pomen wha o oallempling o dnve o vebade anl, Boonne of the aeim’s ey o
enerciae reaspaghle roee, changis tha neber porson s pesiim o the wimse The nils apphins hero
Becainie iF Paker hal rol il that e varedd aze (et Theied gid eive safiely, Baytineh mighs
e e 1esen sty that woalid have avorded e scordenl

Thae platrsiTi g thal Packes did pel beve @ daty 1o Thoses beosmse 5w lnaoen
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that Farsd pevvendod Thormas with the sloohol il condened Bim oo donk 1o drve. The plamiiif
contevicl than the duty ol cave thal Bayteves el o Thomas o5 o palOn & it Bar b ol ose Ul
et he delepated Wi agres thal Bayiewa’s thety casnet he defogaind. Rayoms, harvarver, i nal
trring o dofegair s nepresilnleesy i Parkeor Haker, Bavivsn pipses, and we sgree, that e
dutiesi wwed by Biyiswm ard Parier e independenl of cngh olhor

‘When Parker ook charpe of Themas lor reasoas of salizy, b thereby sasumed & duty to
i emsivehie care. Thorres was s drand e divve. Bayioan's employees had shen charge of
Themas anl elfecctivdy seppel im fom doong. Paker's ofls deered the enployos fm
tharr offoris 5o beep Thomes sn of kis nnomabile Hatter than use repensblke care s dve
Thienes Faifes of mike olhel ainpesienls, Pirt e dseontinicd hiy abiilbase end gl Thims s
» warse pusdarn ik he had bogs s when Taywen's empleyesy had possgseson of his Lo A
nasonatle Gl fmder ookl copckid: e Parkers schives congnibeied (o Thenas's Jearh,
rendeiing Parker whally ur purtraliy af fauh

Wi gemclude that the wial cpon emed in sinkeg Perker a5 & penparty o faeh and
Urtifisre sovere and resiend for liether procecdiags

T2 Libary

Baaer v, Shaw
Trankfn Court ol Appeal (131 7

Flaimall Larvs Hiows, o5 personal reprosessmre of the esiaw of Tim Boser, apjeals th
ihuminsal ol bt wiongha death stnin apensl delomdesi Hamy Shos, Tim Beser was sk ed
Liticd by 3 treck afier oommg Shaw's car on o wide of @ Wigheey. The tral cooel granied
Shass motan far o dirseied vesdicn We efinn

A il BB iestifind! that e s Fener were cosaurkers witn ofign soeialicol tperies
b day of ihe arosdent; be and Hower fimshed work wiely, srood } pm and decided ba gn
fishirg. Sherw affered by dive becne Bovet's eor wis i e shop The two men fished for
shaarl threg hoar Thiy this wesl 0 g merira. seiche) Bo horis, sad plavel ool uiml s 80
i, i which tene ey deeided o go oo B nighichah. They were @rving on Higlway 100 i the
iy whem thry el imin 2 hesiod srpument. Finer wisried coming il domsmded flon Shaw o
the car Shaw pulled oeio the dhoakder of the road, mad Boae oo the car and B 3 Sigassile
Shas has ot ther b fhaiught Tiomer wenld prs back o the et afisr smnking Ris cgarene, sl
[eser rifinmd i do s Shaw dossded m hnefly drive awey o alflow Rover e Yensl ol 7 Shaw
denve o mile s Se sl aed Uhen retumsd D9 the messtime, Bewer atiempsed o coona Lhe
Iighway amd wes snsk by o mek

Enarve newti i tha, sliheuph the pao men had consamed @ few beers whale playing posl.
Hemer i ot gppear & have had e muech s drink The wassokigy and mibpay e
cumifinmed thl Bewer's bioeod aloool kevel wis unsder the legal himst 105 snderpoiesd tha) e
acealem peeuiied wend B pom, @ was dack with miksg i, Sore weie s lghts i e
taghmay, ard Fowcr was wesning dark clathing The imessigaeng police nifcsr wnaificd S
ihe shouldst ol e Mighuay wes “cxttnely wile” and aprecd thal ihere wars amegle nom T a
reddesirain i walk theee

£ mpyesal, fhie st T mrguies. than e wial cowr rved b dovoung a vendst (hr Shaw on
the wes il duty, The plaimiil¥ conends thai e proenisd cvidence el Bosdr wis “helplaa™
and thi Share ket “aken charge o Hoser alter the ren men lait wark 10 go fivkinp el ferchy
el sl m ity B beve Hiveet in i werse & penition (has when he ook charge of Rim. We
wreasl ehrierming whether e tral cowrl cred in Nindeg Thet St precd so duty of cane 1o Roses
bocaise Bouer wis et “Belpless” and Shas dad not ke charge of” han

n sgviewing o nuling graniep 8 dingied wendsd], the evidesce and all remonhis
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inferemey therefm mus b vigwed in 1 light mos Georsble W he pary s whem b
wptrhic) wan dercimd PTHe v Tl [Planklie Sis Oy 1999 16 s deplateiee axbiiii, (F there & s
iy, then the defemdane is criied 16 B difcessd venligl Ll

Ami eflinnalive beged dety f0 gzl cxnbs only i crealed by wadine, comendt. relsnnmship
sishin. [Woperly migres, of sime giher spezial ofcsnmaece The cemiton b oodearily
imporses. fon dufly o0 8 oot e m, hewever, wheng an st i velussnly indenaken, e semr
maspnics The dify 2 uig scasmphly care &L

T Hirssmamnesy (Thid) of Tens § 44 prowides thn an anon wha, desipee no dity W de
we whow cherge ol another wha nevionabéy spprars in e imperiind eed Beipless or maehis @
ipretee] Bttt o el hve ity 80 ewercme reasenabie care whils the ailier is witin vhe
meinr s charge.

Ulider 1he Relsenc, mn iidexcainl prown m epmpleimn] Edpless. § 44 commeni g
Heomerwen, the widipeinl svidemer in s roe indeies S Aoser was o ~helplss © The mer
fpct the thower's car wis being repmed dial ol eender ban helplod, and Bis Wood geshsl leve
was Below T legal line There was Sbemney frum & fGmdy sember thee Bever was m e
ikl il nadky dhvrves ol dha B wms very Lipsel sbosl Thie bepekosp ol hes mamage. Howesee,
the Tact thet o persom may be dsimmoghy ahoin & sitolinm dies ool resder B peeson “jehplew”
wrltarit pbdiniennal eveluice ol Gchadl s

Faenal we s ihal [Gsser wer “halplews™ endior the cogumsanos, o show Tha Saw
"ok clmrpe” of Boser, the plamedl secald e b ihow et S (hieji dlFainative ol
essumed an obbgauon or isended 1o resler services i Borer"s benefil See, cp. Thospuy v
Moptiseit il Cemrser (Franklin O App Mals) igolfer sssemed duty by inflog gl courss
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In e perfennence iest, the <lizm, Andrdw Hemick, & comsidenng isking logal action
apuinil @ sl Ly Dunshar, whe aligapicd fo help Remek when i gar valled oz 8
ighwey. Durber wea jump-siaming Remick’s car, which was sopped en the mad i dusk
withaasi iy hasard Tiphis sn, whes annther mmerisd [ Maeiha (iibon) done enend e hend
and tea-caded Remeh™s co Remick wan in the becksca of hia car marwing 8 spisncd ankle
whan ihe colhsinn occwmed The Tarce of ihe cellmon theew Remick apensi the back of the
drin="y s, aned he duitained 5 coscesoon, dulogiiad iheuldst, md hivkcs ain The prisisry
imguiry 1 whcther Dunbar, & “Good Samanian” whe oifered o arsis Remeoh, owed Hemck as
affmainve duiy of casy wnder the sircemizances o protes Ressck and his car Fom bang Bit e
anather soeein (7o, and o Donder lcechal s @ty and Remsch con s abiw cousalins
and reaulimg Semage, thon He nsck can poswe 3 neghipenoe st apaims Dunbar

e File coniains the insinicisand momsrandsm from the FupErVising alioreay. 8
varsi ol Bc clign milcrvicw, wil a memorndun fosl B ey prvale vdilipaes The
Literary commns excerps from the Resanesen | Third) of Torns snd three Fankin cses.

T [nllraing Saiesion coves B the peai the dulten alesdid © mise = e
mrehlsm

L OV ERVICW

Fusmincgr’ Lask i 0 drall s ohpeclive menoninduin analysey snd evaliestosg whethar
Hemsck has o vishle peglipence clum agaisl Dunbee ander (hbe aliemalives set foih in Lhe
Restalemest | M} of Toris false known as the “alfirmasve duiy” or “Oood Samartian”
dovinas| In dirsg e cusminees shosld deicwis the dresgihs and weaknewes ol each
almative. Mo wpeiifc fomuimg puidelins ane provided. Hoveever, casminees ofe isstracted
&l s picpard o sepessie slalcment of Bcls Bul s memeporaic the aclcvasi ol sealyi the
applicshie legal ssntities, ard exsdsin b the St and L afTece their ssalysis

. LEGAL AUTHORITY

T falliwifig gainls, which edamines dodd a@ply 16 lirsularg hed esalyis,
e from the Hestmioment and cnes in s Libminy

= A e of astinn fof rogSgmee sopuers o showing of o cleseas: (1) duly: 8 legal
ilrhglinn etjuirmy Be wef i coafors In o corie slandaed of cnduct; (21 hivach of duty
uniessoeable conduat in |ight of foeeseeahile naks of larm, (5) cssaiion o remonably clse
cauial conmettion helwesn the sctar’s oot and fhe esvuliing harm; snd (47 demsgm,
mcludig @ lemt one of the fellowing lu wijs, fn s adfloing, medesl edpemes, il
praperiy loss or dsnags. S v Ui (e O Appe 20050 (citing Fialier v fewee (Fr.
By C1 1093))

BAIFT- Pein] St

+  Whether n dugy exies 15 mually, b nos abways osclusely, o guesiion of law, W

+  ln some crumscssces. ihe quesiion of whether o daiy anses depends m i aosieace Al
perticuler Moty S Seape v, Shaw (Fr, O App, J00T)

= An aiferave feged dury 0 e exevs enly of creaed by vy, compecy, mtlaninmbap, slais,
properiy inkstosl, o some siher spedial cetusalange i

»  The cemiman b antmanly snposc so duty ne 8 person B3 acl, boweves, whene @ B0 18
snlsierily wiskeruken, the s aisumes e dioy © se dug cae imder the Uond Samerian
ducinae sei Brih m Hesigiemem £5 42 md 43, whech i3 followil in Frankiing Yoo Mhimin «
Pappturpen ol Cpowrae (Fr O Spp B018), Boees, gy Feins

= Restaimand § 47 provelies thal an scier whi enderiakes 1o remder services o ansther sl
ek o iar shonald kenew that the: ierdees. will reduee the sish ol physizal harm o the nihes
o aulgort no sy Tor bedily harm cassed w0 vhe other by the acor's filues m oxsnose dus
eara in lhe porformarss of i imdersakeng or by the other™s rehamse gpen the undenaking
Fow Weans

= Comrmend € b0 § 93 peovides ihai the dety is nnc ol reasenabile eare, sl il may e heeschod
ither by a0 ol of oo |reizaance) of by @ et of omsssion |rordsasancT)

+  Ah ehileileking efews whes an ol wolearlly renden § service on bekall of anather and
e ctor ks Yha e undeviaking serves 1o reduee the sk off harm i enather, of the
cirpumuancss would lzad & reasonabls person i e wame conzhiion, Resaiemen | Thind)
of Tads §41, eomtmen 4

Wi lhe waderlying Tects me o digie, the qeevten of whether o duly oo ming be
satwmsned io i faen Nnder Sew Muses,

+  Beptan 44 iiposss 6 aMimeine ey on ah sool whi wkes charge of mothar whoo n
“impenlcd” and “hetpless or imeble o provec el of e 8t the dme The saper
@iTforenes beiwoes B o sechions 18 the respnnesient i § 44 that the wihel perman T in an
mmprrilod, helpless pondinn Moaem

= Serimn 44 prewides Tt @n scler whis, deapits o ey S o s, ke chasige of anather
wha semarasly sopears e b impetilal md helples or unale in prmen bims Il er hanedd
1 subyzea 1 lishilny for Bodily karm cossad in the pemon by the scte's [uluie W exenie
remteenahic cin winle the vk i wiin The poiée’ o chaige

= Secuon 44 spplivs “whingver 3 mecust ko clange of suther who s imperiled sed
it ol laking adajests i~ Ressiemend [ Thind) of Tons § 44, commend g

* Geetim 44 spplics squally whore gee i fendened Relpiess Iy his or her own cendust
{inchabing innieten ), by the ianios of imocen] comdoct of athers. or by & forte ol nahes
b8, comenont g The nile. hewever, mupomre. thal e restuer ke chatge ol the helplen
madividual with ibe wilen] off providey svinlasce = conliniamsg The then-esising perid

uw
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Thae dsiermiranien of whetbsy s itdividual 18 “impeniol” eed “holples” is comea-spesific
Fhoma 5o, o example, o pretbis who o dnok in 8ok al Teme may mis be inpesiied ard
helplass. whinges That same permes belend dae whesd o7 cer would be &

Winere a plalaniTs cosplasi vales § cown of sciinn for segligence boscd on ihe Goid
Samarman docire dnd dllspei saflioe) facis i caise o fcie] see eganding whetbes e
dafimdam ored the planill 2 dusy of s usder the creumstances, e ooun will pet, o
mutier af . prechude the applitatam of § 44 @ thy defmdant. Kems: v

Convermely, where the planhilT Tk o show it Bae defendant ewed o duty & dic plaisn il
by maumssy an obigation or imending b rrde srvices w e planiill, as wes e ease in
Woier, tha plaimil® s case will Bl See Soner

I mlilsen i Suby and beeach, the remaming feo cslements of & ciuse of atllun e
megligence misl aleo be demmimisaiod— |, causten and domages.

et W e demem of cnsane, the inguiry 18 whether Be defendan's Beach of duty
wulficiemly wuisaly relbsied ur the restimeg isjury o the plainnil. See o

Tz standaed Tor damages & whether the plaimill sefTered lovics sweh an e and sulliring,
Iwi off waiges ar oo aned Griore medcal espeness Ld

ANALYSIR
Lamminess’ werk pridec doud inchede g @squgsion af the s, alibep it should mol

camain & wpenie saiemen of laes The Rillwing aralish m erganed sconnding o fe Tow
teei redd giloramn [or staung o nepligoede elaim, bul caminess coold organize Sor gl s
45 B addron the reguinemonis of the Heviaiemem Gond Samaman dasne Bra, bl by o
dnembion ul the e clamants for @ meglipence clum ssing ithe Hestemenm. Baed dity

Ay Whetker Dunbar Owed & Traty af Care b Remwick

+ T pened nule of ihnih o S o peran swes no duty e el s peessn in seed, in
he ebsence of & special relnimilheg o specinl sicemyanes Aoor

+ Hhowgvat, if & perin whn oo oo iy noneibeloss nifers o st molher i need,
e pedid. v babde jo the ol e phyocal hars rosuliing from ibe ponos’s (slane
1 ENERTiRE sesaimaile eane i ihe perwn incrcakos the nek of such haim or the kam
i suflemd besaine of the athey's ifmsee o the petvn Resmsicmend (Thind) of Teets
§42

= Pelaneoves, i ihe persin “iakes chaige” of ansiher wie w “smpeniud” aml “elpiess,”
the person also fsces lisbiliy wader Hesmioment § 44 fir boadily hem caesad by 1
persom’s filure i perces pesiralc CATE i Socule Bhe aafeny ol Lhe oiles peren

*  Peawase the i Relmcmssn secions invelve skt dsticy, sammcsy will likely
miber amalyee the spphoabeliy of both cecticss. wgsther wader thetr dulvAeaich

L1l

WFE-2 Pesmi Rboet

by, i Tully asslyre the appleability ol § 42 und thes Meuy ther mmafyis of
i 44 o the spenife snpenlolhelplenness ooy of thal secoun withoil sepesting
the portions of thor § 47 smlysis that apply equally w § 4 Edser appeeach is fine,
g g ds cxmmineny demoniireie an enderitastheg of e (oo Samarae dicirss
il e apfdacabilay ol § 84w auabomm where die sialed pervid 1w helplo

T facta in the Fic Gipesilivally, the chiml intevew irmsenpl ) mdsale that Dunhar
oo s Bl Rermmel, sbough he was sol reguivad in elfer amstnce, md et b
proceaded 1 ireudlethost gnd vy in fis Remick's usfed cor

Slupging in help o steasded, incapacsmed ideivir 8 @ fone Teeshun s 8 sibuadliig
thar Dunbar or ey ressandhle peoon would endersiesd as beipang w reduce e
ek ol harm fo ihai peron. See § 4Y, commest d Uimilermene, bocnse off Hemcl's
iapariigtnn angd Dunshar's expemence a8 0 mecdasic, o is glear thal Bomck refed
sl Dhaber W avsie bim, Thes, Dusbar could be imd b lave owed & daly @
Remick under boih prongs dujard (hy ol § 22

Wheen Hemmek enpresssd conoem st D el el i was pening dark and b sy
win sitll walied on éwe road, Denbar (efled 10 tekc any st Wopeeben e o2 o
Rermick, who way imade the car, agaimi ik posinlity of & collision with 2 theed
wehils

Im Wener annd Thomam, the court bheld thal §§ 42 mad 34 ajiply W layperoas wch
IietieaoTrers i Wesiahiisls b RES | LS Bl thors WG aie indapee il

Hise, g gman wingdi likcly onchealy thal Dente ssyumml & wmilar dory with rogand
1 Messmich

A coun winlid ali likely conchade thal Reamemcal § 44 spplies boeause Remick
wirs "impen el and “helpless,” and Thasbar ol eheange™ of him

The determenmuon wheyter un gl i “impeilad o “helplen™ munl be maie
within B eenies of wch moe, aad comenem g o § 44 makes choar thay § 44 spplies
repanilles ol whelbor a persan's belplovsnis = sell-alicicd [wch B was Be cse
it Were and Fhomes, wheng the asssiesd peisos had Sk seo much of the redeli of
TSRS T

Heie, ihe conlexl indiestzs ter Hemick was indeed “impeniod” “Scipiont,” amd
“unable sdopuately o prosen himself™ dez W Bis mkle mjury (aipushly @ ik
inlled incapacsation mol wnliks the uiuaiioes in Bras and Thaes, sthnegh of
¥ ifergrd mavare— Bhoke cans mvihoed meral incapanirhiong whergas Hemick's
Ailustien irrnlves pliveieal mcameimion) Roiulencs (Thodd of Tom § 44,
CommEniy C and g

Femick's aimuminn & disinguistoble [Fem e of Be decodont in Be Heier cite
hecause wm Muser, the decrdesy wes poe “hefplea” becsing he bad o maraal

e
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i plysieal impasrmen (ks bood sloshad bevel was below the fepal lomst e b
e relnied siness was. ol o pacing)

The Mot farber milicaie tha Dentar 0ok charge” of e smeesn (and Romck |
by gxzmining mul vinbasg s Bemick's car while Hemach wadizd in b car waih =
ankle ingry tha mide him cicsiaily mumshile CF Moo (delodast did no “1ake
charge” of shle-bodesd decodest sply by oifenng @ dive deenbind i metually
ajieed-upen wicial scsnlin)

Whether Bunbmr Breached o Duty of Care Qe ts Remick

Mheshar cxm e held lighle i d@ficmsting 10wl Rerick b failitg S ddeguaely
secure and proiesl Hemesk o b car apamasi an sesodost

The piuaiie hene v not snbibe et @ Norgend o (s (Ve C App. 200X Eimd
in fnzer), when fhe coutt held thai 3 Good Bamansss driver coald be held lable (i
inperees sasinined by an il pesserger wha was inecked by o strmger aller heing bef
ai maght m an undocked. remng wehicle whils the dnver wesd 8 ommimee s
fedrmim

L ikes: the gl aistti 7 st Sargever, sahr wes |ef) it unboched car and vileerahle t iack,
Hemick was cssermually & “siiting deck™ for any onosming car.

Tince Hemick aocepied [Tushar’s help, Dunbar was pbisgatod S e 1omonably e
wmlyr the cireemshanem. Ar & expencaced diver, Durhar should ke boen paess
Hfﬂlll.l._ﬂll.ﬂ.l Ecaliites iih WS oA ireek. As o linner Ssckesic, Dashar Turthc
should have understeod the mask ol boawing Hemech s dixabisd madl wnlit car on the
tomil

Rezspmabile eare woohl lmve seludol aiber soving e car b the sude ol the read m
1 s mng Dusbar's own weck fghts or haraod lighis en and'or esing Hemek'y
emgrperes [feem. po dai sppresching molorss would] e bogn abfic Wose Remich s
ear and gvokd himting 0 Dusbar's ilure o &0 s domsioes & “ecl of ominies
|noaleasmaca},” rosulting in o bronch of duty usder § 42 Ser § &1 comment o

Simsbnty, an srgumas can be meade dhen Duhar seot charge off Hemst and) s o
kzowing thel Remich was injersd and k3o wnidsr the sinsumslansc, Durksd’s
{mskare #0 move the car s the side of the mad o 1o ise e karand |ighis on bis ireck
ar e omergeney Plares 16 muhe Remick's op moie notcaable w0 oncommy e
ameanied 10 o breach of duty ende § &4

Whcther There B n lﬂﬂlﬁ-mm Ciinnesion Bitwirs Dasiliei's
Condeci mnd the Besulitag Dejory s Hemick

The police repren simes dhai Masha Cibson, ihe msiored who oarenlod Bemick’s
o, wedn driran iy The mpeed limal @) the Bme ol the collive, tel i did s see
Remeck’s unlil cat ond she vy aboul 39 Feer away ecease i wad peiing derk aml

5

MI"T=2 Painii Skl

Iiis enr wis stopped jum Beyosd & Bemd m b Tosd, and il she ired & sinp hes car
hafre hiting Romick's el coeld ei wew down gnoagh (o mepid & collinos S
IREERIH S TV

These Gicts die sorrohuraicd by siber Baos in the police sepen wummainod in the
i ewsgato "y memn: i mwanee, tkid matks measured ol the sseng of the mocidesl
imdaie thal Gl immcdiaiely applied te brabes an ey velucis bul we gnabie o
wrinsd himieg Remick s mr

I Hierenci s cor e Dgery o e b ke, Ciibwen lfety would not keve near-endiod i

iL# H i bl i prnchade thal | the taeard lights sn Durbar's insck had
been Maskisy, G llely wookd kave seen Remick's o soomer mad mipht havo
lieen ahike 1o Beake i omeee o eed & oplsion CF Dhes (i Good Samantan goifer
liadd st nesd b wenild i sare thal his peifing parmer gt home waidy, defimdant
el ermitse g have b sizp i prevest Snial car seciderd).

Aasod an the [ty prowmed aad nessonshle mizences v be deows endom,
Eemick ¢an kel demonires e peocdy caul emnecton betwemn Dhnbar's
breach uf duty and Rermek’s tesubimg injunes and car dumnape.

Sowhon 47 reguino thyl e asiod’s wndentaking inereste the mak of hom o asoihar
Auluils cximines may ok thet Denhar could erges tar Remick wirsld lave boon in
the wirhe podiinn i Duairhar hads"n anemped i befp i (e amnded o his car o
the highreas |, and ikes (herefire Durfe's actine or st b m) sy Hemick
Ery harm of irctoeme Remach s sk of harm heceuse Gibam wimdd have rear-cndiad
Retnick's car mry wiy.

The bl with thal sggemen is that il astames Bemick weuld have emamod m
fuin wnlil car cven if Bunber kedn™1 eome sheny e afleved o beln him

T comcam Remick expressed 2 [hnhar aboul the el thal o wes gemiig duk ind
his car was gl sallod s the mad veppevs that he undersood the vk ol heving the
ear ihere Morcover, emich's amarcros of the el sugjess (hal, had Dustsar nm
slapped, Remich windd have manapsl i got sl of Bis car ed wan po the shoslder
ul e wad fiof Belp FHad thit bess ihe o, thea even iff Giésson Bad rear-ended
Fomick i car, Hermel woubd bave been o wirse S wear physically, sthoegh his
car wondd w1l have wisiined dessge. Hewever, Dunbar, m gaerenced mechame,
gl JRemizk] mod 0o winmy becasse |Dunbar] though he coald gel The car auned
gy quekly. |Remck| nold |Dunbar] et [Remick] had cnergency Maics i The
frunk; [Dranbar] sxid mot o womy " (Cliosl nkeres ) Bemick relied upon Dushar's
evpering ared his assummxes thal by could o the meckesssal id86e wilh e car
“pratly qisckly ©




ML T P Blvee

= Al gl ihe fach (evee a By of cousslion, and Remick cosld Moy demonsssie
thad theie wiy 8 “repsongble cusal cunrecion” betwecn Dambar's conduest and
Hiemick's sesuitesy injiry and fhad, as reguired by § 42, Dunbar increwed Hemel s
ok of harm beyond the risk Remsct wondd leve (oeed had Derbar st gopped o
help him

0. Whelher Bemick Sustamed Acisal Lisa or Damage Wesalting from Dunhar®s
LTSS S

* An dvidencd m the clisnl muname maasnpt and the police nepedl sanmniary
enmimmod n ihe ivvest pier's mane, Remick soslungd semoe inyersn a2 ressls ol
The calbimiom, meluding 5 concussus, dalooaed sheuldes, aal e aim

* Ve will likely nend surgery os bes shoslder, be nne ec Bis k0 mim ler ol boavd @
liew miese ek, and he Taces “srveral mantks” of nesabilinson due s s injunes

+ ral, while oy limsted sformemem i provsdes], il & clesr fom the clism meiview
mansinpi thai hes sapgeing thjeres il il b ghdiy & wok and opesic be
famlscaming havingss

*+ il cat alwn swwds appresimmiely 34308 m epsim

= Fovmminees shimalid coscheds feen iaese Gty ihal Remilel has satisfivil the b and
fimal ézquerzmem G dating o seghpence clum and that b damages inelde ek
sursps porspaal injery e sigrefican) preperty damage.

v, CONCLUSNON

Essminers shoeld sonclade that Remoh cue ssen o voilds cause of scion Tar
neglipesee apaimst Dunter wnder bath § 47 and § 44 of the Resinenent { Thand| of Tinis Renic
wep Atrandicd in @ disghlbal weliclie with dh sidipdoiniing dnklc myory S made o “impeiled™
wd “helpheis” unde the cerymancsy. Denbar offiered, voliustarnly, o belp Remick, thercls
mmaimning & duiy w proiec Remick and his car undes § 42, Rosaue Romick was “mpiribad” and
“hclplesi™ within the mesning of § 44, Duabar also swed Hemeet o dely 10 sxcrene nasmahls
o 0 ssoyie Hemsel's sy, bat he Gilal 1o do so Dweehar brasched b diny o Remeck, ot
Remsk sullercd o comvussion, dislocaied shoslder, and lioken =m s o ol of ihai bk
Basemusz iz foels extaliiek g8 Tow giemens fon @ negliposce dlaim. Hemeek sy meocesd with &
fawsuti agaime Dhinber
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Freface

The Muliisizee Faagy Eaaminalinn (MEE) s developed by the Matiunal Coskrence of Bar
Fanpmingrs | RCHUE] Thin peblicabon ingluda ihe questions and anahysey from The Februrny 2119
MEE [In the sctim] tosl, the gecstines are simply summisered tather than bong dontifed by ane
o s | The inssrucisons: for the test appess o0 g i

T e aiyses Tor the MET wre dfistrateee of the Sscussians thar mighl mppear in esceilon)
aniweTy B Uhe quesions. They aie prowsded o the uiet jurndigisnes b meaivl piaslers in grading
ihe exarmmamon. They sddres sl the legal and Griual meees te drfiers miended o moe @ the
s

T auhpeey covercd by ach guesion ane bitgd on the Dievl page of i ppeom g
mmafyuin, adeatified By mman sumerals that sefer 10 the MEE sulbject matier gialing Tor that
wubjest. For evample, $ho Civil PFrecodunn guoition. on the February 2009 MET mowted 1he
Fillaswimy meees (homn the Civil Procedure odline 18 Jenddieton and vemse - Federal sshjer
mudier jansdiction | Federad question. dremity, sspplemental. and memesadl. and W, Peronal
Junadeiion

Fre mutre infmmation: bl the MEL, inchaling sibeoct matier patlings, vl the MCAE welsis
ik st Hebedn e

Bescriprion of the MEE

The MEE eontids of i H-mnfie guritings and w & compneend of the Linifsem Har
Exmmesstion [UHE]L B is adminstered By e jurishictioes s pari of the bar examimiios
onn lhe Tuzkday befons the last Wodnoday in Febeuasy and July of each year Areas ol law
that may be eoveral on the MEE wdude the fflowing: Basiness Associnions (Agescy and
Parnemship, Corpoesiiors: and Limied Lisheboy Companies), Covil Procesiure, ConlMist of Lawa,
Comlititisnal Law, Commmets (inchaling Aficle 2 [Sales] of the Usifem Commereil Cadel
Crnmmnal Law smd Procedwe, Evdence, Vamily Low, Rl Propeny, Tods, sty asd Ustaies
IMercaderiin' Fatalen. Trugh smd Feiure ool and Sricle U (Recered Tinddactnni) af fhe
Linifonn Comsetelal Cede Ssme guesiims may inchude St o mone e ong ares ol low
The particular sreas sovered vary from ouem 0 eam

The perper of the MEL 15 40 il the avssmmee’s ahily W0 (1) alemily lopal e mised by
& hypoistical Bl afeation, (1) sspunie saichial which is relovin Trom thar sl |§ moz,
1% eeseni @ roasoeed anstysts of te relesani issems m oo doarn, concise, and well-onganneed
corsparlive gnd (4) decsminale an underdanding o the Tundsmenial legad pringipies, iclevar
10 e probuile sokstion ul the nvees mited by the ficven] stustien. The primary distincoon
betwesn ko MEL and dee Mukivaic Her Examinsten (MEL) = lhst e M1 roguimes it
canmincs b defrenstisie an shilily o commeunicale STectvely inwining



I Eiraciang

The micke coved o cach el ook kA Gontiins the Rl lowing imituctions

You will b2 imsusted when & bepin ara when i alisp i tesl Do il leal 18e sesl an
thin braak bt il vou mve 1o8d 1o begin

Vou may anywer B quesiions ooy ordes you wink Do ool anvser oo fhan o
guciliim in cach sniwer hookle I wire mabe o mistake o widh I phvic yeur B,
urmply draw 8 Bee through the maesiel vou v 1o deleie

1 you ane wing & laplep compeier 1o ansser the st smr arsdcan sil poeek
ol vtk spesile dsslraclian

Waandl emch [hoy amsstion vory ccfully and di ol ss3ume [ets thal sse DT green in ihe
genhps e nnk assama thai cach gemtios covers ooy @ saple are of the Bbw, some ol
il guewiions Ew et mie Than iine of The amess vim e iospeasitle for knawing

Demumsirmie e ability o reasm sl ssslyer Lach of your sswers shealil shos
an mmilerizgding, of e lochn, 3 reeognilng of g iveecs ingluded, 3 Emrelicdipe of the
apphishle principles of los, gnd the reasoming bty whath yom Ernive W youl eonclusam
i walen of wour answer dopenls ot oy mech apim yoer consleons as upea ihe
presenee and iuabiy of e slements menared dnse

Clariy afd climonensss e imjperianl, il mike woil e omplaie sl valusise
irnclevam of immaerial infiemanios.

[Exsminers icatsey in LRE jerisdictines sl aidiver questines accendeny 1o gerenally
poerpicd fundimenisl legal prnoples. Hsaminees i mon-UBE junsdicines. should
anveat pEmeEhng i pEisniy adoopial hmlamenial el primchiEdos mlois vini I-ilng
Jitishetion hes insneeied Fou o aneeer socosdag e ol mse or sy e
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TORTS QUESTION

i il ., B ey vt inpuiosd wen the car in which ke amd @ werman were imvebng shd ol
i iy hghey duttng & wister orm: and everiutmnl. A8 the ne of e scodon, (he wsmman
sk vty 1he car. The mam wak silling in the fron) paasmger soar, waarmg hiv sesl belt The
wirtsan was doying 40 mph s the ma of 1he scoulen. aliboogh 1he peausd speed limn wes 20
mph

The mem g2l the woman were rmhol 10 a locsd hospsal in i ambslancs. Thoe, hegsl
sgrpeons performed emevpeecy sergory on the man The mas remessed in the bugpsts] G 1D
daryw fotkorwing his admssion: Numernn medical remramers were el dunng bes sogery ol
wbusreomt tosmialicdion, inclading nesdies. cfamps, end suipeal dmols. Faswever, he dal wm
Tredive @ bood traraFavios of amy blood prodecs

Thres days afier the men was. reboased Thom e hospiial, he developed & Ffeve and visied s
porenasd physcian, whe m ool affsel wiih the hmginl The physian wiléned nisine o
tenin The tewis revesbod ihal the mes had & sedioss inforten tha & ramesiied in sesly all
cRses TRrmaph ewpousne b enther commeninaed hilood prdecs o impEpely senleed medicl
immtrements inesdios, clamps, swepweal ook, eie ) et enme im gomact with § gl s Mol
There mre, oweser, uther possible srerees of Lhe inlection in 8 hopisl envermmen, usch s
a filune ol siadl 1o Tollos proper edwisheg ecbnigees e aveid amiiog ofecton fom
anc palient (0 oeather sad wall (edere w properdy idensly st dacard corlam el medcal
ErEIrEm DL B Tt afaly be siznaeed

Infecyems aqearmng n @dividials whe have nm receveed o Bhrod product and have sl Baes
Bospimheed dunng the penod of likely expesioe e postible ban rae The physeun old e
man thal b "musl heve cumeioed (s slseion @ the bospial ™ begause The perind benves
michon and sympom desolopmens 18 10 4 17 devs ond The man wis o patient @ 1he hoipital
thiring the emlire relevam penad. The physican glso siel tal "0 bt e have mlupal
medical Esrusenr jledl i piocederes reessnrmended by expefis, 2sacy ol this idceiea
iave been slrost eompleiely eliminsied ™ The mas has no hisiory. of imesscnmn g e,
el b il min peceive @y malieal iresnnenl f el meniln before ks il ey Al
senbieatn pocedurey of the ol efe perfirmed by hospaal emplincess. However, the
purticules venlieannn precaders wied whis e man wes hespilaiienl conred he defermian
Berasse, whilis the hoapial firm usei The siishialing preveduit rocemimendnd hiv sxperin, the
i85 o el of when i1 aiin) wing Bl plucedise

The min hes ssed e worman anid the hospaal, slieging neghgente Meber defeadam w
Judgiment-piuol, afd this jursulietion ke me besobde-goed siae. The pames keve slipadaicd
thal the man’y dessges lor B sjuies he ssilened = the secden) ang 5100000 angd hin dessprs
Pt he- trifieeison ke cuinmensd e 57150000

1 Could s count pogesly Gind (hil Se winan s oeglipess evin fhiugh oo v doving

I Cowild n coerl peoperly find dhes ihe women i lmble fif the man’s damages soaulting, Fum
the miction® apimn

Trts Chasition

1

Coukd o coan preperly Gnd (e e howptsl = lishle for e man's Gameges newliing Teom
e inferlips! Eaplain

1F a coen Toend ds both the women's seghiperce and the hospoal’s g hpenes caused the
mam v infoomsn, could the weenan’ s Tubili be limited o 100 000 e injurses tha e
eileied e sciuden! Explain.



SECURED TRANSACTIONS QUESTION

A company i in the besibss of manuficmnng and selling sieno cqupment. Sevenl mosthi
ap, the company barrowed meney from a bk, e bo epaid by the company in menihly
imigEmemis The lnan ageecment, which was sgned by the company's owner, piovadcs thal,
e sexwer the crenpany 'y ehligalon in repy the ke, te compasy grated the besk & secunty
linteegl o8 “all persiied roperly” owned by the corpanp, Alss the &y, evder in el ageromeni
with Ba compory's owmer {wio hod Sl sty W spoih on behsll of the company), the
Beak soak powseiaion of ene af the most saluabls tleme of g compary ™ property —an onginal
Ednan pramepksne i the cornpasy had soqueed beeaine il wak the eniliod grecursas ol the
eompacy's dipsal mesic playem - pan ol the collstecal fer i Inan. The bank prepery filal
& Fissneing aalkeimesl i (ke ipprepieie. Giag offis, Ny the sempany a8 deblsr end, in e
npacy fior the msheaton of collsicral, Esiing oely ~all porsenal propersy ™

nce tomewng the money. the company ks s min vanoes finomcal reobles. T hes sissed
artires e, pury iz b (he Rink sl rereeily kat g i, revakag o w Srps elpmaend againg
e company Lt mai, the juddgment crediser olnsisad o adiial lhen on ihe gasipionne

Last wiwl: the hank notilicd the compaey thal i wad i delial onder (he lidn dgicemem.
Withesi! preing achencs methm oty companty . the benk sold ihe gramophone ooan anges
ialiemor m 2 commensally reaseaahile masner The judgmesi cooilder ks leathed sbow the ale
ol thi gramaphors end maeris thai be kad a supenonglaim o o

The s ol the pramephore &d ned genenme muough maney & sansfy the cempery & obgalion
1o e besh The Bek woukd Wi 1o sénie siene of tie comipasy's ethet piopety in which o
bank has @ enfmomle secunty @icnen

| Ehoes ibe pompeny have any clsen sgaiml (he Banl wek roipest e fh odale of $ie
gramnphans? Eaplain

2 s bwtween ke bk and dh jud pevent crediter, who: had a supenor claim in The pramephone?
Explain

3 [Does Be sk hivee an caliuccalic sstundy mieres m sy perwnal prepeiiy of (he comipam
niker |k the pamephong’ Lxplae.

AGENCY & PARTNERSHIF QUESTION

Frvp yomiv agn, Uecs tadiokegii — Carol, Jean, and Pal - opead 5 mdiokegy s opeihs
Thay aprend 0 call their busines “Radiology Senveees,” o spii the profiss equally, snd in ran
ic practicy wpeibe @ o sang that weuld e compating. Towssd thel eed, ey purchasmd
alde-alahe-an mubiahigy imeging cyaprest donpaiable ol of sther mboksty pecseed in
e commumly

Shontky afier operieg the pracsoc, Cared, Joes, and Fot remeed an anomcy 0 ergamey the
practice a8 m limdcl llibdsy company, The attareey progered all the notssrery documeaty sl
fermardod the doowmens we Ceol, Jean, med Par fo g Heseve, ey wem s iveadved
m i ruhinkipy precies i they [nged o sgn e doegmenin, and they hevs neves dome s

Fine manihi agu, Caml sugpavied %o Joan and Ped thadl e practics seplice some ol the imagieg

cyuigmenl. Jeah wai wortiod abeul oveespeadisg o imapap egeipreesl, bel she dad pel expres
her ponzem in Cassd and Pai

Theer monibs aps, Caml, withmd desussng e maswer Tuibey vash withar Jsn or P oo
uhigming then consem, purckescd fnd the prachics & 400,000 plale-ofhe a0 snaging mackine
like Thatee recewly Srqussed by ather radadlopy PRICUCES i T OTIMAIRTT

Alfizr ihe puschase b poor o delivery, Jean heamed what Ceol tad dene end was funow. Jan
i ol bt e piaciice could alfied such an expenshd mackine When Jéan eanlnealel
Caredl, Card saiil, “Tob bad, 0 @ dune deal—get over 117 AL hal, Jean responded, “That's
i 1"wp bl grwmagh. The maching was piechasssd wahost my comeonl ' 2 eribde e ['m
el & here dne peve chming Bacl hudl give ﬁﬂmﬂnhﬂﬁm'm
respondod, <1 ing with me. ™ Carol asd Pa wshusguenily ageend 10 corsnue their pariopahos @
Hadiclupy Servicrs wishosi leen

Raibelopy Service 1 g peenaficton thal e sdopiad bath the Bevmed Umifiem Pastnenihig
Aot (1957, a5 mmemded ) and the Umiorm Limised Liskaley Compary Act (2008, as amesded)

| Wha iy ol husiness emily s Hidisiogy Seneases? Explan

I [Ded Cared have the suthormy w pechise the imagmg machee withoul the corsen of fom
ndd I'al? Eaplain

¥ P demn’s strlemons @ Caned censiists @ willdmual from Badiniegy Seracn™ Faplam

4 W fean’s sismmanis sificieni o eiiile her o roceres @ buyoui paymeni fonm Badipiogn
Hervuies i bt it o the piacgses? Expli



CIVIL PROCEDURE QUESTION

A msline o smorpetal = Sais A, whene 0 cerporiy hasdguarsm e boisd The Tnliy
s bpene n eecerees gnd proceives ealise end ielephens rsscrvalion reguens i logilal @ Sae B,
Il employs 159 people o1 thee Golity. The sifing’s base of phyocal opembiors, incloding it
i port Suli gnd Sqper mnnenends lciliy, 0w Sigte O, whors saong than 12000 ol as 13000
emplnyees an focaded The airkse serves Sisies & snd O el pal Sieie B

In Augus, & womas who Bved is Siae O edllod ibe meemaating cestes 8 Sule B 5 e 5
o1tk Far the woemas o fly botween Siate O and Siong A @ ey Sepiemnber

In carly Repramieer, the womam smed the boket W My o Siie A The purpese of he mip wis w
Wi for os igarimesl w Sleie A, where she was plaaning in s werking @l 3 now joh thai was.
-lhhnpn-m.ﬁummdmwﬂw.u ol i rel ihe
szl fiv oo year, slartieg on Decomber 1

n the werman's refen flaghs fme S A 1o Saie ©, o mechaniced Talere forced the plane o
make = emergescy lending in Sz A The woman sufEerpd scrioss ind peresecal jerice
ihmng o crpency lmding md was ispalieed (or thiee weeks in Sume A Lpen lewving the
Birgilal, vhe rlerted bo et bome o S C Negawie of B gerss she sullered, the women
has been wahle w werk, msd she has received an indefinie defermal of e aaiing S o e
joh in Stalg A She comiiman io live m Sisle . where she has il her emre e, slthough she
hopes nne dy soan W o o the spantmeni @ Siaie A sl bopin weekisg m ke sow joh

MWHMHHL&},WWMN“-W% cleasti dpaimil
the arrlme m Stete 18 becauss ol the larger awards thal Basie B junis weed o g o soch os
Acondingly, the worman susd the wfline o kel s s Slats B, making a sate-law Wit class
for damages m exces ol 51 milles loe the digures dbe sulleted dusing e plans's eftctpeney
lmading:

The arhne prempily Ted o moten s dismoss Tor ek of sshjeo-maner and porsaml
Jurisdicting

S By lonp-arm s alleg it sourts W eecicike petunl junsdetion s "he maumien
wxtrr allrwed by the Fewmmnth Amerdmam af the United Senes Constmanon ~

Ty should e fedoral destnict ot ruls o (he molos in dismsa™ Explan

TRUSTS & FUTURE INTERESTS QUESTION

Tipki vean aps, & scitlor cresicd o S300 000 arevecalile wus. The setthn's brother 1 the wlc
rustes uil the i, The insi's promary beneficanes e the smiler's som and daughicr The mai
IENITEME T SosE3eL in ralevam pan

Bunng the ferm of this tres, b el shall pay (o g befween my seo childsn s much,
il amy, al Il inendsc and pringijpal as he decrm advisable, is i sole disereton, Tor cazh
child's mpport. Upen (he desi of e s of ey childeen, T tnuee shall dismbutg
any emaining andisnbuled s prinppal apd meeme ggually ameng my wresing
prandchldes

e irasi comaime g spesdibrill clame the prohilits Se solaniry ssigamen of o benelinen s
intcenl and decs not efow & benefloany s oo e resch thal mooest,

T memihs afler creanmng the o e sevdor ded Bk the senibor's son, oow age 35, and tTha
wrihe's daughiar, sow age XY suneived the seithir end aie abll glve The actthin"s wnn ke thics
living childeen, s %, 11, sl 14 yeses of age. These childnes ooy v wiah their mimbes,
[rean whiom the seilher's son was divoreed soven voans sgo  The settlnes degpiice iy urenermiesd
and has noy chuldren Bodh e aon Cemijilovod 28 @ wesier ) and the @aighier (emmleyed 25 a
tonbkesper) have carmed, on gverage, less s 539 000 per year dusing the past seves vean

U ber Lhe et bl wonrn B son by mewmed snd ke mof paed the Sl dates

(e ST SN e i s o] i T 00075 EFVRET fsmy NN ERUIE
B 53500600 1y et Ferrct il o estpaaied, jusdsioatly widened ehikd suppon

11 35,000 o & Friend Tior repayment of 4 lnan, five yean spn 0 puitlene @ lgh-end
EnrmpuleT- g Wriem S secrealiona] use:

Heparyrment of i debn f the (el wis Sue lasn o, b e som delisibied on e lnan

Muring he T year ol the ansl, the st distniued 5000 of s odome W oeach of e
sattlin™y pwer childeen Ffor Sy wppon. Thersaler, mlaiwn beiwoes Ths settior™s sm and the
Luyted deichiitaigd Afer the wod sail e wile divaeead, 1he Dumee frauemly il ki,
et e s back snd withnel gny dinss besae, thal the sen was an “asdabiere” and o “iernbie
Faibgt. ™ The trumsc ofles refoimed W fhe son o g “bom,” esd b old e seier’s deegliicr,
wathiiel sy caplanatiog, = ier bietlizr i i b me

Chwer the lasl wewes yeurs, dihough e soq's end douginer's Faanoal reeds were smilar, the

treaiod b disirbuied $80.000 fom fresd ingoms gad principal B the seliler’s daaghisr pad

nothing  the setilin’s vim, despuie (he 00" fegesied reguests i et deur s 1w ke e

may his bospm] Wil chidd sigppen, md loen

| Crrvesy i werms of e mut (e semiber coealod, coulid the meiee kave propealy degriglnl
wun @ty o the soe o erskic hm o joy Ilrhhﬂlhll.ﬂhlﬂﬂ!m“[ﬂdﬂ
lizaii 10 guichase the Compuier-gaming wrrem” Eaplain.



Trukts & Fitess Inicrosts Qeeshnn

D bt rasbee abuse s descietion (n refssing W make aty iisnhamme w the soe dunng
the juil seven peain? Faplain
bn light al hoth the dieretnon grasied fhe trmico ssd the sperdibnll clawe in the bl mey
the won's theee crediies obims arden foguseing the resiee 10 pay they claims apsinn e
s e lhud aineis " Explas

CRIMINAL LAW & PROCEDURE QUESTION

e weeing. Bon rescived 4 wivll frém his neighbor, Tlanging un Ben's livesg oo wall wat
painEeg by @ Famouy arisst. ©1 love (hal ariist.” tha oeigkbor said =1've collesind srveral of e
rairmmgs ” Ban wemarked ihai the famoa anst was s es-wile's maihar aed thai whenever his
e pariltend vl the el Ul B paimsay ol leag in b boise made b erhina. The
neiphor maid, “1 kve g wlutien Why don't von greg the parting o me for ity ? | have
mn pEsiprod prim by the same smnd d yoo can Eang o e place. The prisd & not in the emisl’s
uand wiyhe, o o il will mob ot peabos and your ving e will sl kave gress en.”

fign dhopgln thiv was o gosd eéa e mad s neighhor comicd the peeniing i e noighbar’s
taoiase meed Mg 0l in the reightors dinmg room. Ben then ook the neighbor’s snsgnod pini
I and hisy & in s liviag soem

The nesl day., ben doeidod that be sty dida like the pim, and e mok. it ofl e wall Thes,
areursd 100 i, be desided b reieve the pamiing feom o neigber

[Ren wem i b sosghibor s boome and knecked on ke door, bel tene wis so ansscr Just o he
wirh abesl 0 fesve, he sotied e & grood-Seor window wes ajsr. Hen pushed the window
Tilly apen sd began to élimd inta the biwe o ivtiwive Bic painksy The neighbid, inhe Tad
been alerp spviain, was pwakned by tha s and ran dowraieen @ Fed e halfaay shroups
the windos, The sesghtor beceme enrmged. Hen ried i xcplass, i the asghsor would ned sing
yelling. Ben dezided et i wireld he hefier ba deium o hs hose and reificee e pasiing laer,
afier b peighbot had @ chanee 1o copl ol Bt the noghbor fofiowed him syiyvids snd scryma
ihe fawe, yelling, "Bhew dase you sk inio my hose™ The yollng arscicd the steesion of §
e eiliees whe was paiaing n her puteel ca The olFiesr stojgal (0 svestipas, and Be wes
arrgutal, dussiwngd, sad iclcasd

T s lmier, the netghbor reiumed ihe iy o e, iying “Herc's yoor paintisy, Gae
e back the phim that | leaned you aml we'l forpet the whele thing ™ Himsever, the previos day
1&en e been so magry with the oeighbor sbou e sress g be had contoed an an deslor and
I 3ddl ey ik pird Pen &d oo 16l e an Sealer that ihe ussigead grist s by ibe o
ariesd. Hesi wimpdy olfared ool the pood ot 8 very how o and iedd the el dealicr, 1 e il
ths prind do veu = sech @ good pnee onby becaise | shouldn't Bevr 0 moall.” Albough e an
dealer ofles iresigaiad e ownership hiviery of ber paichones, sl bosght the prim witkoul
litther discusunn An heur affer the ale, the sl dealer contacted s fencign ant collosor lamoaly
wmimieresed n cxplonmg the o hisery of s scquisiions, and sold him the pont for 19
i Wi ahe el fiaid fer @

Tha peooocaor 1v comstdenng himpieg e following charpes (1) & charge of Bugleny sgans
Iken in comnection witk (b incefenl 2l the seipbor’s hose, (i) & charge of larcoay or
emibciticnon againg Ben for bis acimas imvolvieg (B wrsigacd (rind, amd (@) & charge of
reegviag Holen prepersy sgaines the el deader for ber sstms mvolong te pint

The junsdisting whete B sventl seeorrenl Rt o enestingl code thal defise burglesy, Raiieey,
gmserelgmem, and mmmnong vinles properiy 0 4 manner eendisieny with traditenal Sefinseni
ol AT T

W what cremes lisiod abose. of any . shookd Ben and the an dealer by charped 7 Explain.

o
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TORTS AMALYSIS
TORILIE C ., DY

ANALYSIS
Lagal Frahlnms;

(11 Could & coen propely fnd g tie woman was eogligem cvon thoagh she was
dnving Besgw he spedd lis?

12]  Coeld & goun preperly Tind kst tie weman iv lishle For the man’s damiges
rusualiing Thern the infietan

@ Could & coun popetly fad dey e howgital i lubles for e men’s demiges
resulting freen dhe infman?

{4y & ooy fousd that both B wasian's seglipeece and The hosgeial ™ nepligenee
cdivied Whe e’y wilosion, oeuld the wistan's hahility be limiked o S HO00N) for
rguria= tha mes sellored m B soo el T

DISCLSSI0N
Spomary

A ooain could properly fisad thal the weamnan wis segligent despec the faet il e was diving
&3 sped lower tham the posied i f 0 cocleds than her conilie was usieasonahle snids
i girgumstweees {iven the wy romd condmsens, & count cussld Ml that bev comduct was
reammablc

Teocausn cxpevmare 10 githar nephgen or nonsneglygeni medeal reamest o8 oreesshie koo
meglipend dnving. the womsn could be found lable for the damages srisng frem the infermon if
‘the coul comciughs thal Ik man conirecied the inderiion Uoeuph the baapital®s condeo

Aliheugh the man camnet thars when or hoss b contracoad e infeclian, widsy the doctrise al
top ipaa limjuiier the s could secover darmapes from e Bosgeial o he cae shos that ihe harm
bz sulfered §the iedzcting) does mal rormally accur withoe replgines and that other resporsihile
ehuieh, ibchding e own cerduct and Ted of thrd pomens, arg wificenily diminned by the
evidents Flore, the evidendt shin thal the men was in the hmpital duting ihe ¢ntise perisd in
whck be oonirasted the infeison, then be had i oiber knaswn meams of expoeend, gnd that i
ik ol istecting @n be alng elimnsial thivegh e hegilal™s we of comseaial nfeion-
woain] procedurey. A coart ths could progerly eely o the res span Rospaenar dogtrme us Gl the
hovsprtail lishla

I he coem foued thai the neglijonce of hath the weman amd e Boapis] emeed the infaction,
e womar's hability mus be proster tean SIDU0ND Hessing dic womman's scgligense alife
caund the rer sgcaden, whi along would be hiable for the S 100,00 damages f e injeres the
men wullerel in the secetoni In sddnion, in jent end sroeval fatebity junadslinas, she and the

1

Tons Aomlyss

heapiial loguther vemsld be Eabdo doeihs Tl amous of damapes from e man's mfection. Thua,
het intal Ssmages [or beth the sccident end the infecten weuld nid be |inied 1o $100,00,

Painr the (50%)

Simoery sandiidy oypically esiablish the bevel of cue poecmary wosvoid o Minkey of
negligence Thas, " 8cov is repligenl if, wilhoul sxeise, the soior vislsoes & siamie thal i
dewignad i prodoct sgains the ype of mocideni the soer's condect causes, and 1if Lhe accadem
vighirm 1% wilkin the class of pervens the dassie v desipand & pretoss ™ Bestslement (Thind) af
Torm: Lkl {or Phyvscal ard |imotional Haem § 14, Howgver, an acle o neglipest whm
b i ihie “docy anl excrtine reasmishle gare usder wl! the crrumilanen " & @l § 3 (zmphasis
lded], Spoed bmits wre exlshinhed for nammal dnving conditions, aul keeindous cendiioes
emiieil by poer westher Chven s the seoudeni in which the man wis impened pocurmed on & icy
Tl diing & wEbed R, o e ikl e vhat the womes wit negligin) aven thosgh he was
drving & spead linver tan the poeed speed lmmil Donpliaroe wilh @ samsie doos a0t esablish
Treedom fram fauh. Sev o § 16
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15 oo ciouh Fde] tw (e oMTIAR'S DeggEnCE WAk he prsmsans cause of the man's injurics
susiined ns o real of commonng the infion,
Jun aie i ubic for ting karrs thal are & Soresceable mnseguence ol hs negigonee

Uty have matmely foond thai nuvsrrpes) medical malpracticon is within the seopo of the i
cicaley by o ol dofendant 17 the soghigeni actur is hable e mother's badily mpury, T
alw subyoed o bbby for sy adbibonl adily harm yeltey e ool eiis ol td
b nedering did whsch (he alher's mjury amnihly remqiins, ircipertive ol whetlies
sch ails are dose in 8 proper of & negligenl marser - Rewmiement (Secod) ol Turs § 437
Lisksiiey pypieally almches oven when e medical services rendernd Uzause hirm which &
wnmeely differem from thae which the ober had peevmasly ssamined i long aa e mmiake
or neglipence o ol the son wiech is recop eresd e one of e ks whsch s inherent m o human
fathhihiy of these whao monder s seroce. " M alsmi s

This, bocaute i@ o Tonsedable (hal 5 injured peeon will regquue bospilaieston and that
mspmlizbon will expose the sjunsd person o e infecoeny, the woman oould be feund
fmibdi fior the man's darsges sisciated with conracseg the infection ue long & the ey of fac
conc udos thal the heapiial 1s rosponnihls, whotbor neglsgoni a nad, [or the man's coriraciing e
iR
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Typeeally, the it pleinil bears the bardon ol piool o csabbhed the speciilc stuons of the
defesdam or s employeoy (exsimy within the scops of thar empleyment) that were neglipes:
and caisal lis lim. Hese, e jlaslill has ao difes proal of e achiond af the Brspisl or g
empfoyees 1ol wen neylipest snd tl esmenl S infection frem whick h i wiliming.

Humever, e digtiting of res ipia egquitar purmsts. e trasr of Bac o indir Than the Sarm wifered
e bt el s esmried by Aoylipescs of the deledant nho

e vt ioed o dind winich oodmarily does nm doout in e sseenee ol eglipenoe,

b} mifer respomible caines, ingludag the confun ul dhe plasmiT asd thitd persom,
yulTicw=ily ¢limmoed by tha avidesse. asgd

i) the mitigand beghgenee s withem e foope of the defendent’s duty 36 the pliintd]
Rieumizmern [Seind) of Tors | 1380

B rpud luguili is eommomly ey in sciioms apuing medical providers whes the panem sl
8 unespluised mjury and fhe sridsnee suahinbe that the nid of wef @ inju can by larges
elmingied when resnible care i ued |1 lie easmple, the “evidoics shows et a perticular
mbverue resull of sargery i inally prevealshle wién sergoomm cvergiss teinmahls and cusimany
care, dhetn rod ipaa 1 apeUpeile ia the putienl’s sull egsienl the wigeon " eslalomen) (Thind)
of Torts: Liability for Physical aed Emovsnal {lem § 17 oan. ¢, Komsbes v Sr Frnimet Hanpay,
AR E M AT Y IWT)

The man should be sile i shew that enmrsning the oo v dh crenl Bl potmally
dosy mi necur m i ahwnoe of rephgese. A plarall necd po shive Thr tesusnahle e
wiiuld compielly climenalc the mak, anl hlﬂfﬁl;dnﬂmmuﬂ:mur
reglperce ” Revtgment | Segond) of Terms § 1251

The =an should alsa be sbic o Show vl the very Bhely onne of e infecunn is one of theee
mashilitws 1) impeopely senbeedl ssireneas, (25 Bilue of saployes e Tellow pioper
tarsivwmding lechnegen, or 03 rouse of modol invinimess e cann be proserly Sendued
Aty ol thew giulbilitios woukd consiety bospisl segligenes. Ansther @iee S could suppest
wither Baspinal aegligense m neglipencs by o thid-pariy sspplier & the el of coniarsancd
lond. bil thal oose s olimessssd by the facts The pmaible cincs thal do- el vuggesd hispital
ergligence am “are posilhinie” de eceur suliide he hmpiisl seriing Thess peasihile s

l'or Amabesi

are ehimingied bocaisa the man was Sospiaieod dunng ikt et poriss] of poseninsd capasare
Thi, wven thouph the spesfe caiins of thy infeetiin canper be pivsen, 1 appears that there & a8
wiry atfeng ifirner thal The rignial™s negligene cveiked Be infrcebi

Lanily, boro the heapiind cloady had & Suty 1o the man 0 pamed kim ageins. commcing
et winle hespilizml. Thes, e indacyipd weghipesce —fwlmyg o proies (b man fom
sonracting the mfecun-—was wilhas the scope ol e hangngal‘s ity 50 the man

|Raned an thew evudinee, the ooer eoald ese the res e Inguiier doctitae Lo [ind that the heapessl
18 timbig [or fbe man'y infeciom

|SETTE. Thes srwser e o the res ima loguiir romeremens mm e evialsrment {Seomad | of
Timts, Juriahictnrs differ s o giacily Sow they uprees e segairesih of ke pov ipia loguine
daciree. Oine Teditiossd visigtion foquses that the plansl] ihirw (beec g "1 1he scridem
ihich produoed & perusn's iRy wis see which asdainty Sees ol Rappen snhkes susoe s
megisgenl, (7 The meumenaling nr gper wihich gaoeed the soodent ws usder the exclisive
gonirnd ol the deifandami, and () the crmpraisoos islisaivd kel the snicward ceeni s s
ekt or cotrbniled o by ary sk ov meglecl dn the pird off Bg mjoted] perpon ™ New, ¢, Fuakm
i Eiviem, 3T 0 BE A58, BT N 1HEN) The Thihd Howstesocil ollen ansllst Ssstidilion: thal
ncgligenee e be milerred wihes fhe seciders eausisy haem tu ol & brpe thal “mdsanly happess
15 B mesul of The megligence of & claw of saion of whash the defesdar & the relevam membes ™
Meximiemen { Third) ol Tons: Lishiline fer Prysical and Umanoasd [ § 17

Answers ielying o vy of Gese vanabues should e gven il ceedn s lang oy the exmmines
recogniees ihal couns imerpne thal variacon, regeedless of the specific way il sty oin
iy reguiremosis, o lemil the application of the s e logquitur docmng s ihee s
in which the delcrdant’s neghpency wan mort pepbehly than sl jhe cawve of the plamifTs
i Sy v Oy of Mew S, 636 8 20 1308 (00, 1994); nve oo Dian A Dishis e 8l
T end Compenation 9 (TR o 2005) (CWe should eapeet varmtion i loea] verbalimtsm
wil the nules, et siways remember that o differem verbafizaion may ke imended o express
subsizmially the sams ides 1)

|BITE: An evamanes migh nme thai saioes 0 wme jeshiciom resinel e s ol e e
Inguite in modice] mafpraciicr cases. Mo such satuto appears berg, and gn sxammen shoild s
recgive cridl for sasmimp such and mtewesing socodingly. S Priovisr, Widke, sad Schmarie's
Tors Cases i Maistish 290 { | 3th el 2005K]
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If by vinrman megglipently cauisd the mno pocidesr, she weild be ihe sole peosiinae osse ol the
aecidciil and wiehd e lablc for The § 100 500 stipulated darages. She slone bran novpensibaiiy
for thosr damages.

If b neglagrnoe ol the woman snd the haspeoal felk coseed W man's miooyen, e woman and
he boapiisd weuld be gontly ped severstly lishls For the 5250 200 st luied mfecien damages
Foum ans several by would Be st fof Be mlerken dirages bosame bl e wasa
ansd the hespral havao cnsed e indivisibe esury, ong of the bases of joist ard soveral Tabilm
il oof it 15 liabsbe For the Tull smownl of de man's demages Bom the sfechm

This, beomise the weman b sshly lable for the S000.000 of demapes jusl fiom the acoaden
and m pnily sid snverally lable Gor the foressrahls micsen demapes, ber habelsy camni be
Nimited 1 %100 000

|NEITE: The man hai va obdijjatiom o sccd 0 ask The courl. o sipertien the infiesien damagen
lie can approsch enher onlsner, o both ionfessars, and seek ioal infeosen damages af
S50 D00 o 0 fowes ameum. The dian hes e choics of hew @ spportien collecion efforis
Berwren the twn The (b call ks anky whether the womas's labshiny soalil be limied
S003000. Cleaily. e snywer & "no” beomne she w lable for S290,000 &3 8 juni ienfeaser
o3 addinion s Hahiliny Tor SR00.000 destiapes Finm the sccidinl. The giamines s pod seked In
speredy hew ihe plentilT weuld sppertion celfeciion eMoms betwem (he mn join onfzssay

The ML Sobgec Matier Outline amey that ol e guesiine pooer mw © jensdation they hus
v and agheral Teybility with puss sompaETC epRgInGG |

SECURED TRANSACTIONS ANALYSIS
REC (LD K, Fo IR IVAG O VoAE, I

ANMALYSIS
Ligtsl Prulsieims
{17 lay & wecued party Sapose of colinersd afier the debner's deluul wahis firs
netfnay Se debuor?

(3 Whese riphts are siperion as betweon the riphis of B scoseed parly havmg
posesio ol ai dem ol collateral ard 8 peron whao has & jedicsd s pe the
e e

(3} Do s feturdy agrecmend desctiting colfererad 55 “all perionsl propeny™ cresse
i enlmeeasle werarey Mt in 8 debin’s propeny?

MSCLSSION
Sammary

The company has a clurm agamsi e baak weslk respest i o s1le of the grasnpsong becaues
ik bk did mol proveide the compeny with pdvames nofilication ol Be beek'y izl n dikgeoes:
ol the pramiophoss. The hash’s seeuily Ipsl 0 the Punophias @ sapenod o e judsil
Nz oof the Judpmest creditnr bocause the bank's severdy ineses) s perfecoed belror thae lim
wan gregied The hank doer wiv have an mibedshle ssrurity st in mther miopony ol the
cosipainy biving the lafguage o the secwily djcemest i iinalcienl amd this the hink's
ECHEIIY (MIETeA o el enforcealik: o anached

Polst D (20%)
The cermpeny les o clanst apainl e bask with tespec b ihe fale of the gracopibone heesse
e ban didl no send the comgany o pitillcawon of dispasitios belie the saile

Al dofwaly by o debios, & secaied guny sy dispede of the ollinend. (0T § ShE0{a)
1F i doms wo. the procords of thal dispositeon will be spplied Fs e the oupoesses of that
precenn wid thea s dhe sesilaciinn of the dobies'n ebligmion o the s=ernd pany LIOC
i 551 %0) Befoe dspoung of de enflaeral, loweser, (he serured panty mst wnd te deor
0 “seeponable makentivated novilicatios of dapoeton ™ UCC § 260 1b) The unfy sxccphinn
b ki wailificabien smpeewinen v of the collaleral m penvhablc o Sesims e dechine spceilily
m value o m of & ype euternarily sold on o recopased markel, UOC § 0610(d). Them i
on indication iha the grameghan: i s Eoblem (i @io osy of ihese cegores. Therlpne
bsrams B bdnk wri po nobficabon i e sompany befiard the disposriien, the disposion wai
uiipiinpes. This bicach of the hank"s obligilion may cipesc e Buak 10 lishility th e company
for demages (ser UDC § 9-42%h)) or lessen the amaum of any defboeney recowerahie by e
hank aficr spplicataen of the pimcods of wi to the compamy s nhligman S LCT § 9628
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|KEOTE As exammmer moghi memion el g progas wale ol collaienl, swch @ oeeenod boee, =
penniveitle i comscinaly rasmshle Thi s Woe 0T § 941081 Bl this docs mo abwale
e FEUUREMENLE Wt Deggect b et jueibioes et figdlinn |
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Except 1 otherwive puvidod m the BOC, & secunty egresment (s effenive againg ceedinen
LCC § 93000, WO § =37 provides sech n exceplion, bowever. Thst secinm indicaioy
st & ncceray micraw 14 spbouddiesto v B nphis ol a pesn, who e o emdnee belie
e seruniy e win perfinaed LUOC § %1 TakK2HAN Hewr, the palpmen cradaor s Tan
eredilud under § U 1ENaHSTNA ) bocama of s padiciel ben This e haek' s seounly imised
o e grasiiphine will b sehisdsate L the siphly aF the judgment cieliiin aaly (7 ik Bank's
seuniy inietent wes el porfocied when the judgment credies broase o lics erodiom

# seoalfy miceesl i net porlocied wnleis 1 has “amtached ™ LD § S-30800 A sevuiity misrenl
afmeley when A becotios eaforeeahle wilos ihe lime ol sitchmens has beon foslporod by
apeement UCC § 3-I0Ks) Thes, the bek's securiy inleresl m the pampphise cansol be
porfeoiad unkess i 18 enforcenbile. A sccanty reses! 5 eafoereable if vie heer entene ie LICT
# 9-2000bi hanve oo saisfiod Te firsi iwo criteris mre clenly salisfied. “vilue™ his been green
(horsuse e foan was mabe) ped the dobior ithe compaing | hail niphts s e grasnphone (e
wornpany samed 10 Nee LIOC 85 9200000 3420 amad 1-304 The tind enienen e be satiadisd
= wdveral mays Hews, # o5 aslisBed hocoyse the segersmers all UOC § S I0KBETER) "Ry
zolldlczil il iA e pmicasion ol the secuicd pasly P L e doblne’y seginly
apreemeni ") we mel The gmmophose wes i e prasession of (he besk, and U wan pariuam
e the compary’s “sawily agreoment” & “wunly specmssi” = m agicosen hal oreales
ar provides lor u secunty inevl UOC § 9000 ™) Ths, the ol sgreement baiwees ik
company s et {speakeg for the compeny boand tho Beak o8 seomiy s noemesi puriin 10
whech the hanl ok possouimn alhe gratoptine Axtonlingly, whe the hark trok posscwsam
all the grassufiine, (15 s2euily isleses) wes etiliveiible dnd ateebel

An mtathed socunily mloeedl can be perfciad in maiy wans S peerdiy O § 250 In
B case ol sreofily imeicais b poads, ung msthind ol poriecti w0 e the secesed pay 1o
ke powssasion of the goods. UCC §§ -300kab), %-303a) Th the ek s podssighon of
e retiphoge nol ely wis @ elanen ol ealoogallay and anselkmem bl s sesuhed in
et b of (e wcuriny micres

Hormise fhe Bush™s dcciilily ficsest in the grasoplese was perfocted Befing the jndgment
eililin bevarse o len erelior, the hank"s soeueily ieimees) i st bo e udpmen) eredaer's

poddic sl hes

|REFTIE: An snsmunce may mesion e the logeags in the limn agreement, sundng slane,
windd be msulliciant jo cremie o caforceshle aml snached secuniy imenci @ the gramophenr
This t8 socusile, but the bark's gersasmion of the gramephans peruam m the ol sprocse s
pulfigiem Tham, the secunky ivboresd 18 enlmeratic and aileched whsihct ne sl The [en paags
in the wrmim lean mgresment would sufics in the shence ol the bk s poscwisn. Seme
caminees may dincwia e clements o etfomeesliliy GF & passecsary secandy imeresl in the
arw ey o ol | e sefer hack do thi discnsion in thee ssawer o this queshon. Such
examinees themld get credit for tha analvsis a3 pan of fhor s o guesios 1 o
ALy erganize their mswers eitber way anl moeve full et |

Pt Therer |40

A surily iseies] ElRetes wihen f beoomes enlincarble anless Be usme of anachreest has e
precpnsed by agreemesl DO § £ 0N The Srea crilna im UCT § 10K} have: mod e
spffied The firsl twn entern am cliarly ainlnd “walus™ kb boon prven (heciine e lian was
mads ) and the ibehio | empany ] b fights o s peningal prepciy (BdaiEoe i w0 Sad
U 0 -2k | b (Zhand 1-30, The shisd eviizrmn hes sy been satislianl

liere, becauss the bank docy moi bave pusievabim ol the semaing peruonal propeny of ke
contpany [and piker spegisheal antens ot nappbeabde), (e haak's seoungy menest in T
persoanl property is enforceable undy (f bhe feqeremenie of UCT § ©20(0IEA ] e mai
Lioder ot prvvesin, the debane mins have anibesbeased [id , ugnmd or il dostonc eguivalged)
u sy sgroaTrend thal contame @ desenpiion of the aullateral. The leen agsemend mos secutily
mmﬁ“mwmrﬂlmlml-m"-mliﬁﬂ
Mg, 9 o aubesheated iasimech dh we le lold iR Ui guestsn e the Sen agreemem
wits signad by the compary s wwear Ser V0T § % 102K T) (dofinban of “sshentiaic™) sl
LOC § 1-3004ba 37 idefinren of “wigned™). The dessnplion of the collpiel in e sscuniy
aprecnan i raulBictem, Boweret UCT § 9108 vnes thae, cnecpl s provided in, mier sdis
0T A 1080, & descnipst ol poesnal prepery is sulTeremt F 0 resenshly aheanles whm
i desibed. LT § 9108}, ihoaph, provides that dowcripbions of & dchine's proparty sueh as
~ali of ihe debior's pérsors proparty ~ or wunls ol s simsdsr o do st repomably wiiilly b
coBaieral llere, Ve descripian nf the enllsicsal m the las agiee el is “all peiwndl popeny”
emred by the compesy, Theselate, ihe desdripiing s imaTicien) uader LICC § 5 10K, s
aceordingly the sceoriy Mgreemest does ned sansly ibo reguiremnenis of LOC § 90 {BTINA|

Thim, ibe Seek s seruniy imieicd o the comparm s sl (olbes (hee ibe gramoplune w the
ponkssimin 0 e bk dheissal i Fuim One) is o enforoeshls. Sinee the seounily micres i
wanl cnfieeable, ided el essch, wnoe the sooury irmeest did nod anisch. the scunty iderrsl 1
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[HOTE. An essminee may melion the “all posenal popcry” iy 8 wedflicem oulication ol
eollaizral m g Fnansmg swiement. Tha i wee. LCC § 9304020 et ike Elling of & linanding
simemsnd eanrl peeleet o scounty siened e doos mol sttach. Thersloes, the soowrity imenmi
1w porfeced here oven of dhe Maencing sisemem woukd be milieien) w o perle & seoursty
imtgieal thal, unltke heve, aftached |

AGENCY & PARTNERSHIF ANALYSIS
AL {VoAs VL VIL: VIIL)

AMALYSIS
ozl 1" o

(1p Wikt iype of buvema amny n Badiology. Serviees?

i2h  Thd ol have the asthonty to panctesa the imagmg maching withen ibe consend
il fedhi sd P

(3 Dl Jeas's stntesentn b Caral tosaniuie o wiihdrawed fum Rudislogy Servon!

(dp Wiere Jein's wiemers sulficnl in estitle bee in recgnoe 8 hoymel pavmes) Dine
Hagwlugy Serowes i her urionss w e prasnceT

MSCUSSI0N
Summary

Bmliokegy Sovices s an “pi-will” penend parinership bocase Caned, Jean, smd Pai apeecd ia
share peofils snd epondie the Businces wygether withou spesifying o apeeific e They did nel
form u limited liahitiy compasy {1.0,0), a they inleniod, besae: oo ddoumestaition tn cres as
BLE v mgned o iled

As g peries of the peseel panscrabi, Casol bad the sufhonty 1o juiciase the imagisg machiss
nn hekall of the parnersiip widtow tha coment of piher Joan or e becaure ek panner e
the authangy 10 onduct pannorskip busiscss And while @ panner mey be habe 10 e olher
pariners for o perchae that eacecds her matherily, here foan likely bon nn claim agassst Canl for
machaiing The machine wathost the romoi of Jeen and P became the puschase of the wagmg
machire was mos biely in the cedmary cooeee of the beuness of Be panmessdip.

Jean's nml wmements o Carnd atating ber will in wiihidraw from Rabology Services retied in
her dissecmtion fmen the pannership, sl hosmuse the puniership was "0 wil,” ber dnsicialion
Wi el wiesphil

Secwese Carnl sadl Pai agreed wr pontinse the parteesibip, Jeas's disocesen did pot resdl in
the dissshslion and winding up of the panmerdbip Invicad, Joen v catitled 18 receve 8 by
taymen! from Badiodogy Servico o het one-thind painersbip imerest 130 days alter making o
wrinen demanil for paymenl Becssse fean S not make 8 wines demand, e pannznbm ke
oo 5 o Ml 1 v s whiieh e pay e the heyinl peiee.

MY Gemral parmorships arg governed by aither te Revisal Unifeem Panseniip Ao
SRAFPAG (1997, & dmendedl, the Revised Unifotm Pansesihop At (1997, & the Unilerm
Paits=vbg Act [1914) (LIFAL The 1997 s, which the Linifomm Law Commisnon amended
i By U0 el 3003 mn pmtic of m Serroniciion preject, applics o ol e (sometises with
ik mmeadmeies) cacepl for Georgie, Dadian, 1 omsime Mevochoons, Machgan, Mivensi,
Mew Hempihoe, New Yok, Nonh Camline, Penssylvania, Rhnde |sland, South Carclima,
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el Wiscumen, winch connines W B2 vesio of the UPA | 19585 Bocawse the fans s tha
Radiulogy Services w m a jeridicsion thai ko adopigd ta BUPA | P90, o simendad, criaimas
L thez wdhEr acis Are nmaed, lihosgh ihe Towlls wids Thoss a6l i gmilar

Tt Lisiliin Limited Luability Conpamy Acl (2008, a3 ssendead) contsis principlas kel i
wikely wlopted in L1 law. In all saies, amictes of sdpanieation meal be ugred s Rled o
i an L0 |

Fplmd Clne [10%)

A gearral pamncrshep iy fomod whenaver bwa or mor porsoas. asociale (wheiher or oot in
wetiling] lond S perposs of cattying o= a buymen Tor prefil Sor Renyal Limloem Petnembsp
A THLIPAY § D00{w) 11997, s amended) T the maocianon of wie or Made erans W Cay
mh c-orwrary @ bedingys Tl pofii feres a parsorshp, whather or nel the perssm sviend o foms
o rarinership™) Here, by mirecing te share profin sl upenie the fdislingy paciies egeths,
Cornl, Irmr, andd Pat formad m perversd parimerhop, dewpiie their imemmen 10 operus Ser yssss
& a lirrekod bmBiliby ermpeny Furthermeon, Brogene the pannerdap wan iy nesder 3 Fgnd s
i s T andeniakiig, i v a8 "mewil” pare g

& limiicd hadslicy compasy s fomed by the ing of & apaol cenifiesie of erpmimen wih
the Seervimy of Staie. Bew Lhel Limied Lashility Company Ao § 501 (3000 &8 amendod)
bz, i cenefictie mes signed o filal thes, Cerol, Jean, anl Pt did 3o fom g limited labaddy
company

[ROT1E Adihouigh some jursdetioes. Aave recojmiesd the e fcts™ LLC doinse whene Thsie
has borm @ poasd-lariih B Exiled stiompl 0 faem the LLL, this dovinse isulaies mombers only
B liabaliny 5 ihitd parties, i docs pul eromie as |LLE 2y between the muinbers thermiselve
Ser 1neka Dwuigha, The (e Facvs sl Covgyey Cngoemn oe il LU0 Crmtear, ST ik s
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Feribermame, & Wetler abusch discrpion by scieg in had fmth or with an improger moinve ]
e vt § 0, ome & 1)

i section 50 of the Revsicsess (Thid] saggesty, wheee, m hese, there are s Tl
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im typical o snuations, uraveidshly md thus permissibly conflicneg dutics o vanees
Eoncimano with their compeiing simnmic kol
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dialrimdinmm Bus the son, He igrend the ses’s repestad fegueits fer distribabuns, withoul
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CRIMINAL LAW & PROCEDLRE ANALYSIS
CEM (1A, R, B VAL

ANALYSIS
Lignl Probdems:

1 Coss ssoeose who onlewllly cniens the dwelling of snher cninmn gy
when e parpess of the exiry wiss [0 reineve propery thal the peraon gwmns?
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il nwmer coammed The grme af onberslemom wien he sl wilne aekononsm
anil wl The ssiemimn ul depeEivisy Se reres ol his peepeny
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DISCUSSION
SammErs
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rdul i ot § Belimy Sherdin Thorfions, b vhould nol be charpod with Bwnglary
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oy mware ol sikeng o frem b peaacuwine wilkoet his consern. Woih respact in i prst, Ben il
wurl (ke i [bom i sewtier withaet b comen To the ety e aoyghber ailistany lesned
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e property belonged 1o s Monaseer, ender the commen lew, the it S roam raperty

Enmmal Law & Mosoduo Amalysis
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Parint Pamilj (18]
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Recorving solon propersy typecally has 1w clemesis’ [1] the st veus of de receipm of sioken
property and 2§ the vimuhanesis mins e of dnoaledpe G the popory was selm. Mos
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Overview of NCBE's Testing Task Force Study

The Testing Task Force is undertaking a comprehensive, future-focused study to ensure that the bar examination
continues o best the knowledge, skills, and abdities requirad for compabent entry-level legal practice ina changing
profession. The siudy will consider the content, format, delivery method, and fiming of the bar examination and
the MPRE, and it will be done collaboratively, with input from stakeholders solicited Inrowghout the study.

The Task Force has selected two independent regearch consulling firms—ACS Ventures LLC (ACS) and
Arnartan Inshdules for Hesearch (AR)—to support its study, ACS is a psychomelric consulling firm that locuses
on test design, operational support, and quality assurance within the credentialing, education, and work{orce
sectors. AlR is a nonprofit behavioral and social science research organization that specializes in analyzing job
requirements

The goal of the Task Force's study is o develop a sat of recommendaticns for the MCBE Board of Trusiaes thal
is supported by the research data gathered by its consultants and that takes into consideration logistical and
paychomelric requirements along with stakeholder input lo lay the groundwork for the next generation of the
bar examination, The study will proceed in overlapping phases, with each phase building on the previous ones

PHASE 1: Stakeholder Research

The initial phase of the siudy, conducted by ACS, will focus on galthering stakeholder inpul about the bar
examination. During this phase, ACS will conduc! a series of focus groups and ksieming sessions with stakehalders
ie.g., bar admission agencles, state suprema courls, bar leaders, legal educators, law students, practitionars) 1o
gather information aboul uses and perceplions of the bar examination and ideas and opinicns sbout the fulure
diraction of the bar examinabon in a changing gal professan Ths phase will bagin i Novamber 2018 and vl
overlap with the beginning of Phase 2

PHASE 2: Practice Analysis

Some resulls of the first phase of the study will hedp inform the second phase, a practice analysis (PA) conducted
by AIR and ACS 1o identify the job acthilles (tasks) of newly licensed lawyers (NLLs) and the knowiedge, skills,
abilities. and other characleristics (KSADs) required to perform fhem. The prachcs analysis will be comprehensive
and systematic, based on multiple sources of job knowledge (e.g., new praciitioners, supervisors, legal subjec
matter exparts) and usmg multiple methods o obtain inpul {8.g., focus groups and surveys). I will address both the
curren| state of the profession and expecied changes to the profession in the coming years o accurately idendify
the crifical knowledge, skills, and abillies required for competent eniry-level praclice now and in the Tulune

The practice analysis will consist of five sieps, each designed to allow multipde opportunities for subject-matter
axperis o provide inpul and to build on the work done in the preceding steps. The first siep s already under way

1. Conduct environmental scan, Review the resulis of the 2012 NCBE practice analysis and other svailable
studies, reports, articles, books, websiles, and onling databases to develop an initial list of tasks of NLLs
and the K5A0s neadad to perform {hose lasks.

Conlmimad =
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2. Conduct focus groups. Conduct multiple focus groups to ask practitioners and experts aboul changes to
the field and the fulure direclion of the profession. Work closely wilh various subject matter exparis, MLLs,
and supervisors to refine the list of lasks and KSADS 1o develop the practice analysis survey,

3. Develop and administer practice analysis survey, Develop an updated inventory of tasks and KSADS
mfarmed by the frst two steps and adminisier a nationwide web-based survey presenting this Inventory Lo
licensed lawyers for their inpul. Survey respondents will provide ratings on job tesks and KSADs that will help
determing criicalify 1o aniry-level practice.

4, Conduct linkage exercises. Conduct meetings with subject matter experts to link the critical tasks identified
in the survey mesulis to the corresponding KSADS needed to complete each fask. The purpose of the Bnkage
exencise is fo identify which KSADS are necessary for completing the most citical work eniry-level lawyers
parfarm.

&. Prepars practice analysis technical report. Prepare a technical report thalt documents methodology,
analyses, and the final fist of critical 1ssks and KSADs, The report and the resulls from this study will provide
the foundalion for decisions regarding any future changes 1o the bar examinaiion and ks {est specifications.

We anticipate that this phase of the study will be completed in early 2020,

PHASE 3: Bar Examination Program Design and Test Components Design

In this phase of the project, ACS will use the information collected i the first two phases to develop mulliple
options for program dessgn, 1aking inbo consideration slakehalder perspectives and needs, logistical issues, best
practices in high-stakes testing, and fidelity to the practice of law (representstion of the professional framewaork of
expecied compelencies). ACS will lead an iterative process where the Testing Task Force reviews and considars
program design opbons and solicitls comments from stakeholders. The program design plan is expecied to
delineste the number of exam components, the domains that each component will cover, and the expected path/
relationship amang the components (8.9 pass exam A before exam B, domain-specific versus general skills).
ACS will then use the program design o develop recommendations for test components design. Test companenis
design involves decsions aboul the measuremeand formal, test adminisiration plans, and scoring strategy. The
test components design will presant a strisctured plan for the development, defivery, and maintenance of each
proposed test component. We anticipate: that this final phase of the study will be completed by the fall of 2020

As the sludy progresses, the Task Force will publish summarees and reports of findings on s website, The Task
Force expects that s study will produce useful information for the benefit of all, including data and insighis about
core competencies thal coutd be adopted by other stakeholders such as law schools, bar essociations, employers,
and others imvolved in ensuning thal newly keensed lawyers are prepared (o praclice effeclively and safely

STUDY TIMELINE

{September 2018 — September 2020}
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